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Foreword

Traditionally banking institutions regulated by Bank Negara Malaysia are the
largest providers of housing loans in Malaysia. In order to develop a secondary
mortgage market to enable these loans to be refinanced, should the need for
liquidity arise,and also toincrease the availability of financing for house ownership,
Cagamas (acronym for National Mortgage Corporation in the national language)
was incorporated under the Companies Act in December 1986.

With a paid-up capital of RM80 million, contributed by the banking institu-
uons and Bank Negara Malaysia, and shareholders’ funds of RM344 million at the
end of 1996, Cagamas has been very active in mobilising resources for financing
house ownership through the securitisation of housing loans of these institutions
andinrefinancing Islamic housing debts. The funds for such refinancingare mainly
raised through the issue of long-term Cagamas bonds. At the end of September
1997, the outstanding housing loans purchased by Cagamas amounted to RM19.5
billion while outstanding bonds issued amounted to RM18.9 billion.

To mark its Tenth Anniversary, Cagamas commissioned the Institute of
Strategic and International Studies (ISIS) Malaysia to undertake a study of
Malaysia’s housing industry and its financing. The study which consists of 17
chapters, written by authors in their specialised fields, is co-ordinated by ISIS,
which also serves as the editor.

While much has been said and written about the housing industry in Malaysia,
there has as yet been no attempt to publish the information in a single volume. This
compilation, entitled Housing the Nation: A Definitive Study, aims to meet this need

I hope this book will help to promote better understanding of the various
facets of the housing industry in Malaysia, including the important question of
financing house ownership. If in so doing Cagamas is able to stimulate further
discussion and interest in providing affordable housing to Malaysians, and
especially to those in the lower income groups, the objective of this book would
have been achieved.

£

——

AHMAD MOHD DON
Chairman

Cagamas Berhad
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Introductory Note

The idea for this book arose out of a desire by Cagamas Berhad to improve the
housing industry in Malaysia and to enhance its services to the public. In late
1996, Cagamas commissioned the Institute of Strategic and International
Studies (ISIS) Malaysia to undertake a nationwide study on the housing
industry and compile the findings into a book. It was a formidable task to
undertake. However, with the support of Cagamas, it was an assignment which
we hope proves worthy of the efforts of the many people concerned.

To organise the study, ISIS formed a Housing Steering Committee;
and to implement it, a Housing Study Group. Members were drawn from
within the institute.

A few inhouse brainstorming sessions were held to give form and
substance to the study as well as to plan the workflow. After the main subjects
and sub-topics were proposed, the next task was to identify acknowledged
experts who would be able to look at housing issues critically and offer suitable
and practical solutions to the pressing issues facing the industry. Fach of these
experts was given a brief and a deadline to put down their thoughts and
proposals in writing. Drafts of their papers were subjected to reviews at various
independent workshops held at ISIS. Paper writers revised their text based on
the inputs of those who attended these workshops.

Some of the papers formed the basis of the presentations made at the
National Housing Convention organised by ISIS in May 1997. The deli-
berations at the convention provided further opportunities for paper
writers to refine and, where necessary, redefine their work.

The rest of the articles were critiqued at workshops held subsequent to
the convention.

After the second — and in some cases third — revisions, papers were
presented to experts assembled by Cagamas. The comments of these
experts provided yet another opportunity for another round of revisions.

The final versions of the articles, as produced in this book, are therefore the
result of extensive reviews, additions or deletions. ISIS, and indeed Cagamas, has
not limited the legitimate freedom of the authors to express their views or to
present the facts as they perceived them. Finally, members of the ISIS Housing
Study Team worked on Chaper 17 to highlight issues and recommendations.

For their valuable contributions, inputs, suggestions, patience, for-
bearance and co-operation ISIS owes a debt of gratitude to the following:
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The writers:
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Dr Goh Ban Lee
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Mr Lawrence Chan

Encik Ahmad Zakki Yahya

Prof Dr Ghani Salleh
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Cagamas Berhad

Mr Huang Sin Cheng

Mr N Kokularupan

Encik Mahdi Mohd Ariffin
Ms Cheah Lee Shum

and to those who participated in our workshops and the National Housing
Convention, as well as all others who, in one way or another, helped in the
production of this publication.

MOHAMED JAWHAR HASSAN
Director-General

ISIS Malaysia
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Overview

Introduction

In view of the scope and complexity of the housing industry, the purpose
of this overview is to summarise the overall perspectives of the local
housing industry which have been discussed quite comprehensively by
various writers in this volume. This is not meant as a presentation to provide
additional substance or insight on issues discussed. Rather it presents, in
summary, the general views, analyses and various proposals variously
expressed in the papers, and which are important in making the housing
industry what it is today. Many views, some with differing opinions, have
been expressedand analysed in the various chapters. Other than to highlight
the main essence of the various discussions, it is difficult to capture in
comprehensive details all the issues discussed.

What is crucial are the specific sectors, issues, problems and other critical
factors that have been instrumental in helping the local housing industry to
flourish and in enhancing its capacity to meet the increasing housing needs of a
rapidly growing Malaysia. Crucial too are the policy directions that many of the
writers have recommended and which have been taken up in the final chapter.

Thus, while the overview serves to highlight some of these major
points and to explore some of the analytical deliberations on a chapter
to chapter basis, its main function is to facilitate a quick understanding
as well as to introduce the general contents of the volume.

Historical perspective

The historical perspective of housing is discussed in Chapter 1. What
emerges from this discussion shows that, historically, the housing industry
has experienced a constant mismatch between housing demand and supply

CAGAMAS Book_00A-200.indd 1 3/1/14 2:42 PM



2 Housing the Nation: A Definitive Study

although the progress of housing development in Malaysia, which has been
gradual, has been quite impressive. However, many constraints and
weaknesses had hindered and often frustrated the achievement of housing
targets especially for the lower income group.

The government took the correct approach when it tried to intervene in
the property sector, particularly in the supply for low-cost housing. However,
that remains a problem which is unresolved to this day. One reason is because
the supply of houses, especially for the medium and low-cost units, has
persistently been outpaced by the huge demand arising from the rapid
economic growth and the consequent massive rural-urban migration.

The public sector, especially through the various state agencies, initially
took up the challenge of low-cost housing as one of its priority sectors. Public
sector agencies have been building subsidised low-rent houses for decades but
eventually found the challenge daunting, leaving the government with no
choicebutto urge the private sector to take up theleading role. Notwithstanding
this, the shortage has remained intractable in the face of rapid economic and
urban growth. Thus,any redressal measures to be formulated and implemented
must be long-term. The intense competition for housing must be tackled in
conjunction with other sectors which are also in pressing need for land and
other resources, especially labour and finance.

Housing industry today

Chapter 2 reviews and analyses this aspect substantively. It is emphasised that
provision of properandadequate housing represents one of the most significant
development and social objectives of the government. Not only does the
government have to create the conducive environment and proper support
policies to see to the healthy development of the housing industry, but it has
also to uphold the responsibility to make housing more affordable so that no
group within the country is deprived of the opportunity for house-ownership.

Generally it is fair to say that the situation of housing in Malaysia is
creditable. Malaysians are living in better housing conditions than their
parents a generation ago. However, this has not come cheap; most house
buyers are heavily mortgaged and both husbands and wives need to work
almost a lifetime to settle their mortgages. House prices over the past few
years have escalated to such an extent that even the middle income group
has found it difficult to achieve their dreams of house-ownership. And, for
the lower-income group, their only recourse to fulfilling their dreams of
house-ownership is through government intervention inlow-cost housing.

Inspite of the fact thataffordability is slipping out of the hands of many
would-be house buyers, the demand for housing continues to be very
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Overview 3

strong. The supply side hasalso been very active even thoughitis stillunable
to satisfy the increasing demands, especially for lower-priced houses and
low-cost housing. In the Seventh Malaysia Plan, about 800,000 units are
targeted to be built with 19 per cent in the form of low-cost units, 44 per
cent low medium-cost units, 16 per cent medium-cost units and 11 per cent
high-cost units. This target in house output appears to be adequate but the
problem increasingly lies in the price of housing.

Yet, it is difficult for the government to act to bring about measures to
curb prices. One way is to dampen demand which may result in a chain
reaction that could jeopardise the current buoyancy in the property sector
whichis now crucial in fuelling national growth. The other option would be
to induce the supply sector to put up more affordable houses — which is
probably less destabilising. But is there a real mismatch between demand
and supply or has the actual demand situation been grossly distorted by
what is perceived to be excessive speculation?

Then, there is the question of inducing affordable pricing through the
mechanism of taxation and/or incentives on building materials, financing
andall otheraspects, includingland alienation and acquisition, legal controls,
enforcement, speedier approvals and an overall more efficient management
of the housing industry in the country. However, such actions may lead to
excessive government interference with market forces and there are divided
opinions whether this would be good for the housing industry or not.

Housing supply

Chapter 2 also explores the housing supply situation in the country. The
population and housing census of 1991 showed there were 4.06 million
housing units in the country catering to about 18.38 million people or 3.54
million households. The Seventh Malaysia Plan reported that another
647,460 housing units were built from 1991-95 yielding a building rate of
approximately 129,490 units per year. Since 1995, there were about 4.7
million housing units for a population of 4.1 million households. This is
testimony to the fact that at least in terms of houses built, the housing
industry has been very active.

But what about the future? At least in the foreseeable few years ahead,
the housing industry appears to be buoyant. In 1996, according to the
Department of Valuation and Property Services in the Ministry of Housing
and Local Government,about 204,000 housing units were under construction
while another 140,000 were in the pipeline. Since 800,000 dwelling units are
targeted to be built during the Seventh Malaysia Plan period, an average of
160,000 units can be expected annually up to the year 2000.
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4 Housing the Nation: A Definitive Study

Judged by theabove, itappears that the government target of achieving
at least 30 per cent in low-cost houses must have been quite satisfactory.
However,achieving this target only satisfies one part of the overall situation.
What is important is not only to achieve the 30 per cent target but also to
achieve an output that is adequate to satisfy overall demand. This, needless
to say, must be a progressive and long-term measure.

Financing for housing

Asdiscussed in Chapter 3, financing is by far the most importantamong the
factors supporting the housing industry. Financing extends its support in
two ways — facilitating property development for the developers and home-
ownership for house buyers. The raising of funding for both these activities
has never been a problem but the financial institutions carrying out such
lending have, from time to time, been subject to controls by Bank Negara
Malaysia. Since March 1997, Bank Negara Malaysia has added a new control
by limiting bank financing exposure to the property sector to a maximum
20 per cent. This is a move to tackle the problem of excessive credit growth
andasset price inflation. Nevertheless, certain exemptions are given such as
for loans for houses costing RM 150,000 and below and for first-time
housing loans, even for houses above RM150,000.

The selective control of credit in the face of rapid monetary expansion can
provide a temporary relief but only if the ceiling has not been breached. In this
respect, it appears that many financial institutions in the country still have a
sizeable capacity for making such loans given the exemptions. Additionally,
should overall credit continue to expand further, then there should be more
opportunities for financing to the property sector. Conversely, any detraction
could proportionately reduce the lending capacity and trigger a downward
spiralin the property industry. Because of this, the long-term effectiveness and
efficiency of such control are questionable.

One of the earliest institutions extending huge loans to the housing
sector is Malaysia Building Society Berhad (MBSB) or rather its precursor,
Malaysia Borneo Building Society (MBBS). Then came the commercial
banks, insurance companies, the government agencies, co-operatives and
large private sector corporations as well as the Employees Provident Fund
(EPF) which actually does not give loans but permits withdrawals subject
to a certain limit for house purchases. Cagamas Berhad is also active in
financing the property sector although it is only involved in refinancing
housing loan portfolios and is not involved in the origination of such
financing. In this role, Cagamas buys housing loans from the originators
such as banks and other financial institutions and the Treasury Housing

CAGAMAS Book_00A-200.indd 4 3/1/14 2:42 PM



Owverview 5

Loans Division, and finances them through the issue of private debt
securities. Through Cagamas’ refinancing activities, the property sector
canindirectly tap an alternative source of long-term financing. This adds an
additional security shield by making financing and refinancing in the
property sector more stable and less risky as well as reducing the financial
burden of originating banks.

Of special importance to the property sector is the measure taken by
the government in 1976 to make loans for the purchase of residential houses
apriority sector. Ceiling interest rates, which are still in place, are imposed
on loans for housing units costing less than RM 100,000 each and for loans
to Bumiputeras. This has in no small way helped to make the property
sector in the country vibrant and booming while at the same time enabled
lower-income groups to attain house-ownership.

However, in spite of the diverse and rather easy avenues already
available in the financing of the property sector, a further liberalisation
of the financing rules is in order to ensure that home-ownership
becomes more widespread. In pursuit of this, a note of caution should
perhaps prevail — like every sector of the economy, the property sector
could also easily become a problem sector should the economy take a
turn for the worse. Massive financial exposure to the sector should,
therefore, be exercised with great prudence.

Secondary mortgage

The role of the secondary mortgage market is covered extensively in
Chapter 4. Cagamas Berhad initiated the secondary mortgage market in
Malaysia in 1987. With this market, the originators of housing loans could
sell their housing loans to increase their liquidity and simultaneously have
an venue to hedge their interest rate risk.

Internationally there are many forms of secondary markets. Malaysia
practises a simpler form which refers to pools of housing loans originated
by primary lenders, such as commercial banks and other financial institutions,
being sold on a full recourse basis to a mortgage corporation which in turn
1ssues private debt securities to finance the purchases. In purchases ona full
recourse basis, the beneficial ownership of the housing loans is passed only
to the mortgage corporation. The bond holders do not directly own the
housingloans sold to the mortgage corporation nor do they bear any credit
risk which remains effectively with the primary lenders.

The primary objective of the secondary mortgage market is to provide
anavenue foranintermediary between the primary lenders and the investors
of long-term funds to play the role of a credible issuer of secondary
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6 Housing the Nation: A Definitive Study

mortgage securities. Since its inception, Cagamas Berhad, with anauthorised
capital of RM200 million and an initial paid-up capital of RM50 million, has
been actively playing this role.

Through Cagamas, an opportunity is provided for the primary lenders to
securitise their holdings of mortgage loans. This has enabled the primary lenders
to reduce both their liquidity and interest rate risks. Other objectives in the
setting up of this market are to encourage the primary lenders to provide more
end-financing to house buyers, to help achieve the social objective of widespread
house-ownership and to further develop the Malaysian capital market.

Through the operations of Cagamas, long-term illiquid assets in the
form of housing loans are effectively converted into debt securities which
can be traded in the market. This process enables investors to earn an
income from Cagamas debt securities which is basically derived from the
mortgage interest paid by the house buyers on their housing loans.

Cagamas currently offers five types of mortgage purchase facilities to
the primary lenders:

Fixed rate mortgage purchase facility;

Floating rate mortgage purchase facility;

Convertible rate mortgage purchase facility;

Islamic house financing debt purchase facility; and

Industrial property loan purchase facility.

Various terms, conditions and eligibility criteria have to be met to qualify
for these facilities.

Chapter 4 also discusses the various benefits that can be derived by the
financial institutions from selling their housing loans to Cagamas including
exemptions from statutory reserve requirements, improving liquidity and
profitability, costadvantages, reduction of interest rate risks, diversification
of funding base and reduction of maturity mismatch.

In spite of its brief existence of only about 10 years, Cagamas has been
hugely successful as reflected in the growth of the volume of housing
mortgages securitised. Reflecting this magnitude of success is the volume
of housing loans securitised by Cagamas — which increased from only
RM1,396 million at the end of 1988 to RM 16,142 million at the end of 1996,
a growth of more than 10 times. Various factors have contributed to this
success, among them the support given by Bank Negara Malaysia, the
corporation’s single largest sharcholder, and the various commercial banks
and financial institutions as well as the support given by the Ministry of
Finance and the Securities Commission. However, in spite of its success,
the development of the secondary mortgage market has not been without
problems arising from such factors as the relatively poorbond marketin the
country, the lack of information on bond trading, the narrow investor base,
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Owverview 7

the availability of housing loans for securitisation and the need to lengthen
the tenure of the mortgage-backed bonds in the market. There is still room
for improvement and development in this market.

Government housing policies and incentives

These aspects have been discussed in detail in Chapter 5 which reiterates that
the housing policy elucidated by the Seventh Malaysian Plan is aimed at
providing adequate, decent, affordable and accessible housing to Malaysians.
Towards this end, the government has formulated various strategies and
programmes by creating the necessary legislation, public institutions and
instruments to provide the basic network to assist the housing sector.

The Ministry of Housing and Local Government plays the vital advisory
role and, through the Town and Country Planning Act 1976, the Ministry
provides policies and frameworks primarily for urban planning by considering
landallocation, population density, layout plansand overall physical development.
The Ministry also enforces its policies through various other acts.

Of basic importance is the public sector low-cost housing programme
through which both the federal and state governments have co-operated to
implement numerous low-cost housing projects. In this undertaking the
state governments identify and allocate suitable lands, assisted by the
National Housing Department in tender procedures and the supervision of
the physical progress of projects. In many cases too, the state governments
also identify the eligible buyers and make the necessary arrangements to
extend end financing facilities.

Besides the state governments, some other government agencies are also
active in the provision of housing. The Urban Development Authority
(UDA) 1s one such agency which also undertakes commercial infrastructure
and other land development activities. However, its operations are mainly in
the urban and semi-urban areas. In addition, the government also encourages
some government-based co-operatives to build and sell houses to their
membersaswellasto the public Tofacilitate this, the Housing Developers Act
exempts co-operative societies engaged in housing development from having
to obtain a developer’s license and sales and advertising permits.

The Seventh Malaysia Plan has a very ambitious target of 800,000 units
planned for construction with 230,000 units to be delivered by the public
sector and 570,000 units by the private sector. Of most importance is the
provision of low-cost housing for the hard-core poor, especially in the
urban centres. For this purpose, Bank Negara Malaysia has instituted a
RM3.6 billion revolving fund to undertake mixed development housing
activities including low and medium-cost houses.
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8 Housing the Nation: A Definitive Study

As part of the back-up programmes to make housing affordable and
accessible to as many Malaysians as possible, the government has also
introduced various policies and restrictions on foreign buying. The
government hasalso introduced measures to discourage speculative activities.
These measures are discussed in detail.

In spite of the laudable efforts of the government, by and large, the
performances of both the public and private sectors were below the
estimated targets — with the private sector achieving about 80-90 per cent
of its targets compared to the 30-43 per cent achieved by the public sector.
Although it is important to achieve the housing target, in particular in the
Jlow and medium-cost categories, what is of equal significance is to protect
the house buyers through proper regulations enforcing standards and
controlling practices of the housing industry in a clear and transparent way.
This would further help the housing industry because then the legitimate
housing developers would gain credibility and public confidence.It is felt
that the targets set can be fully achieved by the private sector through the
provision of greater incentives and government support, aimed at reducing
the cost of production of low and medium-cost housing.

Low-cost housing

Low-cost housing has of late become a topical issue and attention is focused
on it in Chapter 6. In Malaysia, the issue of low-cost housing has been the
focus of much attention from the politicians and the press, with the
developers often becoming the unfortunate targets of criticism. Yet, what
is often not highlighted is the fact that Malaysia has one of the most
successful programmes of housing for the poor.

Even as Malaysia is striving to meet its ambitious target for low-cost
housing, demand for this category of housing has increased rapidly. So has
production costs. The result has been a shortfall of low-cost housing
produced by both the public and private sectors. During the Sixth Malaysia
Plan period, only about 75 per cent of low-cost housing targets were
fulfilled but the high and medium-cost units exceeded their targets. The
reason appeared to be a lack of enthusiasm by private developers who
generally feel that the ceiling price limit of RM25,000 for a low-cost unit,
is far too low and is no longer viable.

The result 1s that some developers have failed to fulfil the quota.
However, because of the weak distribution and delivery controls for low-
cost housing, the system is open to abuse. For example, there are no
restrictions on the resale price that a purchaser may demand from the next
buyer, making the system vulnerable to speculative activities.
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Overview 9

Various issues and problems have arisen on the question of low-cost
housing, where both the public and the private sectors may bear some
blame. First is the difficulty of obtaining suitable and affordable land. In
cases when the land isavailable, there are issues and problems related to land
conversion, approval of plans and various statutory requirements before a
project can really take off. There are also problems of escalating costs (very
often a result of long approval delays), stringent standards for low-cost
housing and the increasing difficulty to make ends meet, not to mention
profits, in low-cost housing.

Various recommendations have been proposed to improve the situation.
It is believed that low-cost housing targets can be achieved if every player
in the housing chain plays his part, from the various approving authorities,
the building materials suppliers, the technical consultants, the developers
and the financial institutions. Some of the strategies proposed include an
opensystem for low-cost housing, expansion of the low-cost housing fund,
provision of an infrastructure fund, standardising technical and planning
standards, review of the RM25,000 limit, renting housing for the urban
poor and implementing some other assistance programmes.

Rural and estate housing

This 1s one sector that has been relegated to a lower priority and
importance, thus raising the question of whether developers are doing
enough for rural housing. The various issues, problems and directions
of this sector are discussed in Chapter 7. Several factors are at play here.
In the firstinstance, rural and estate housing is not very profitable since
these houses generally have relatively low prices as most potential
buyers of this sector are from the low-income group. This sector is thus
not attractive to private developers, especially the more established
ones. Unless the government takes affirmative action, rural and estate
housing would for a long time to come continue to be a relatively
depressed sector vis-a-vis their urban counterparts.

It is estimated that approximately half of the country’s population
and living quarters are located in the rural areas. The rural areas are
diversein characteristics and comprise of traditional villages (commonly
referred to as kampongs), new villages created during the Emergency
eraand many of which have expanded haphazardly, land scheme villages
created largely by statutory organisations like the Federal Land
Developmentauthority (Felda), villages of living quarters in plantations
owned by plantation corporations, orang asli settlements and transient
communities of immigrants in ramshackle makeshift illegal clusters.
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10 Housing the Nation: A Definitive Study

There are several issues concerning rural housing. The main issue is the
lack of a clearly-defined policy for housing specific to target groups among
the rural and estate population with community and individual dwellings.
However, through the rural development programmes spread in the various
national development plans, some improvements have been made to rural
housing in which basic amenities, roads, electricity, water supplies and
some basic health care facilities have been introduced.

Many factors still inhibit rural and estate housing development.
Land alienation, conversion, subdivision and distribution are matters
under state government jurisdiction and experience has shown how
problematic these matters can be. In many rural lands, there are specific
restrictions in land titles such as Malay reservations, customary lands,
etc, which restrict land transactions thus discouraging the private
sector from venturing into rural housing. With rapid economic
development, many rural areas and plantations have transformed into
urban and industrial townships, in the process dxsplacmg many
unfortunate workers from their estate housing. Such a situation is
unfair to the displaced workers and it is felt that certain compensations
should be accorded to such workers. The best form of compensation
would be to make provisions for alternative housing if such displaced
rural workers have lost their rights of abode in the transformed lands or
plantations. Potential areas for such compensatory house-ownership
should be provided and low-cost houses, based on a very affordable
subsidised basis, should be accorded to such displaced workers.

Another trend that emerged recently is for some developers to
move to the rural areas for housing projects. Unfortunately, many such
developersare only interested in putting up ‘country lifestyle’ upmarket
housing to cater to the high-income group. The rural poor again lose
out since this is not the type of housing catering to the demands of the
rural population. The role of the government is vital to ensure that there
is a balance in national housing development efforts not only in urban
but also in the rural and estate sectors.

Bumiputera house ownership and
participation in housing

This is an area which has drawn much attention and some of the issues,
problems and policy directions involved are discussed in Chapter 8.
Generally, Bumiputera house-ownership and participation in the housing
industry involve the following characteristics:
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® Price discounts for Bumiputera house purchases;

® Setting aside quotas of at least 30 per cent of the housing development
for Bumiputeras; and

® Restrictions and development of Malay reserve land.

Inspite of the discounts and various incentives given to the Bumiputera
sector for house-ownership, responses from the Bumiputera sector have
been quite disappointing in many cases except for the low medium-cost and
low-cost units. This affects many sectors of the housing industry because
the cost of granting discounts in housing prices to Bumiputeras is often
passed on to other non-Bumiputera buyers. The setting aside of a 30 per
cent quota of the housing units for Bumiputera purchasers, especially in
cases of units priced above the low medium-cost levels, also poses problems
for the developers because such units are often not fully taken up, thus
causing delays in sales and resulting in additional holding costs. Although
the quota for Bumiputeras can be released after a certain period of six to 12
months, these exemptions must be applied for and approved. This process
again 1s a tedious one and can take months.

Although the Bumiputera housing discount and quota issues have given
rise to some problems, they are no doubt necessary in line with the government’s
objectives to enable more Bumiputeras to own houses and to promote greater
integrationamong the various ethnic groups in housing projects. Private sector
housingdevelopers, beingkey playersintheindustry, supportthe government’s
efforts in meeting the government objectives although they strongly feel that
certain aspects of the Bumiputera quota imposition should be reviewed to
avoid certain existing problems such as holding costs and the tedious process
of application to get the quota restriction released.

When Bumiputera quota housing units fail to sell, many
requirements have to be fulfilled for the quotarestriction to be released.
If these requirements are to be strictly followed, the duration to get the
release should be shortened. This means that any authority vetting the
requirements for release should expedite the application process. As an
alternative, state governments should set up a housing fund to purchase
the unsold units for eventual sales to Bumiputeras.

Some states, such as Melaka, have established independent agencies to
handle the Bumiputera quota issue. In Melaka a Bumiputera company,
Pertama (Perbadanan Kemajuan Tanah Adat Melayu), has been established
ostensibly to deal with the task of assisting developers to find buyers for
unsold Bumiputera lots and to advise and make recommendations to the
Chief Minister for the release of Bumiputera quota units.

In Johore, a 7.5 per cent fee and a two per cent sales commission are
imposed to secure the release of unsold Bumiputera units. In projects which
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are notattractive to Bumiputera buyers and where the unsold quota s high,
these special payments are an additional burden to developers who already
have to face the heavy financial burden of holding costs. Inevitably the
developers would pass these additional costs on to other buyers or to other
categories of their housing units. The authorities and the developers should
take a closer look at the implications of such a quota to determine if areview
1s now necessary in the interest of the overall housing industry while
contnuing to assist the Bumiputera community in house-ownership.

Bumiputera participation in the housing industry is one area that has
room for improvement. Apart from a number of high protile Bumiputera
developing companies, Bumiputera participation in the housing industry
still lags behind that of the non-Bumiputeras. However, the Bumiputera
sector has tremendous potential to directly participate in the housing
industry because land ownershipamong Bumiputerasis very high especially
in the rural areas. Furthermore, there are vast tracts of land in Malay
reservations with good potential for development.

Currently, these lands are locked in with restrictions and red-tape and
are consequently relatively low-priced. If these lands can be ‘unlocked’
through easier and speedier approvals for development, the Bumiputera
community could eventually become the biggest house-ownership
community in the country. However, one drawback in this is the consequent
price increase of even the houses built on the relatively cheap Malay reserve
lands, as more and more development encroaches on such lands.

Legal framework in housing industry

As various writers have pointed out in Chapter 9, the housing industry
is one which is very complex and governed by over 30 sets of legislation
ranging from laws on lands and buildings to the environment, workers’
safety, health, infrastructure and drainage. Such complexities again are
compounded by the fact that separate laws are administered by the
federal, state and local government authorities. In addition, developers
have also to contend with a host of policies, regulations, guidelines and
procedures which are formulated by various government authorities
from time to time.

A question that often emerges is whether the housing industry is over-
regulated. Are the laws adequate enough to protect the house buyers
against unfair and fraudulent practices? With such laws and regulations, are
we achieving the government’s objective to provide adequate, affordable
and quality housing to the people including the lower income group, the
middle class and the rich?
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The existing laws do afford the unit purchaser a certain amount of
protection. However, those laws also contain provisions which can be considered
as unsatisfactory. For example, in land acquisition cases, while the legislation
does specify the headings under which claims can be made, in practice those
claims are either ignored or downplayed. The owner can appeal to the High
Court. But this right of appeal is time consuming and costly. Maybe the answer
lies in having a tribunal to hear such grievances in an informal setting,

In the case of the Town and Country Planning Act the provisions for
the drawing up of structure plans and local plans are precisely spelt out.
However, the local planning authorities have been slow in drawing up such
plans. Even when the plans are drawn up and gazetted, the plans are not
properly followed but are flexible in implementation.

The laws relating to streets, drainage and buildings are
straightforward and offer adequate protection for the unit purchaser as
far as safety and health are concerned. The problem arises when the
local authority imposes new requirements on the developer for the
issue of the certificate of fitness for occupation which were not stated
when the plans were originally approved.

As for strata titles, the record shows a low issue rate of strata titles
throughout Malaysia. The problem could be in the elaborate procedure and
the number of documents required to apply for strata titles. The use of a
checklist could be helpful in hastening matters.

Given that the various laws, regulations, guidelines and procedures
are necessary to cope with the changing scenario arising from the rapid
development of the housing industry, it is also important that an
efficient administrative and enforcement framework be in place to
ensure the healthy growth in the industry.

The main legislation governing the housing industry is the Housing
Developers (Control and Licensing) Act, 1969. However, within a year, this
Actwas replaced by the Housing Developers (Control and Licensing) Rules,
1970. Through these Acts the housing developers are directly subjected to
regulatory controlsaimedat protecting the house buyers, basically for residential
housing and excluding commercial, industrial land and other properties not
developed by developers but by co-operatives and the like.

In 1982 the Housing Developers Regulations were further refined,
principally to bring about better enforcement of a standard Sale and Purchase
Agreement on landed property and the necessity to obtain an advertising
permit before the sales of houses. The 1982 Regulations prohibit the collection
of any payment except as prescribed in the standard Sale and Purchase
Agreement and therefore developers can no longer collect a booking fee from
potential house buyers. However, when the property market collapsed in the
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mid-1980s, theinadequacy of the Actand Regulations were clearly demonstrated
when many creditors and house buyers suffered heavy losses.

Although the provisions contained in the Act and Regulations are there
to protect the rights of the unit purchaser, in practice many unit purchasers
have been cheated by unlicensed developers. Buyers had often responded to
advertisements that promised much but delivered little. They had been short
changed on materials, value and the non-provision of promised facilities. They
had also to put up with shoddy workmanship and other defects. Units were
often notdelivered on time. The Ministry of Housingand Local Development
has responded and continues to respond to the various complaints against
developers by taking legal action against them.

The lesson learnt in the mid-1980s thus brought into effect a series of
amendments culminating in the Housing Developers (Controland Licensing)
Amendment Act 1988 which, among other things, requires licensed housing
developers to open and maintain a Housing Development Account. This was
further refined again in 1991 with stringent regulations and conditions on
developers drawing from the Housing Development Account and
compensatory safeguards for buyers in the event of project failures.

Orther rules and regulations guiding the housing development sector
are the National Land Code, the Town and Country Planning Act 1976, the
Uniform Building By-Laws 1984, the Sewerage Services Act 1993 and many
others, all aimed at improving the housing and other construction and
development projects in the country. Currently, the government is
formulating the Building and Common Property (Maintenance
Management) Act in order to regulate the management and maintenance
standards of all subdivided buildings.

Given all that have been said, what is crucially important is that while the
law is there to protect the unit purchaser from being exploited and cheated, it
is the unit purchaser himself who must take the necessary steps to see that he
is treated fairly and not cheated. He owes to himself that responsibility and
should keep himself informed of all the laws and regulations that exist to
protect him and should see that they are enforced. He should notbe dependent
solely on the government to protect him in every matter.

It is difficult to say at this stage whether the local housing industry is
over-regulated or not. But the factis, there is no lack of rules and regulations
guiding the housing industry. At this time, especially when things are going
well, perhaps many will say that we are over-regulated. But the real test of
these rules and regulations would be in crisis situations such as another
property collapse. Perhaps there is some margin for deregulation judging
by the experience of the property collapse in mid-1980s. However, some
over-regulation and prudence might be good.

CAGAMAS Book_00A-200.indd 14 3/1/14 2:42 PM



Overview 15

Technology for housing

Adequate and affordable housing has becomea crucial issue inalmostall the
Malaysian urban and suburban centres and even in certain rural sectors.
With increasing affluence and greater rural-urban migration, a perceptible
shift in housing features and characteristics is gradually changing the
skylines of many Malaysian cities and even country-style residential areas.
Improved technology has made it possible to build skyscraper
condominiums, office-cum-residential complexes, ‘intelligent” homes and
luxurious residential houses at much shorter times than before. In examining
these aspects, Chapter 10 discusses how the infusion of technology has
affected the housing industry in Malaysia.

What has made this possible are the changes in house designs and
building technologies which, incidentally, have also brought about a
new demand shift in housing in the country especially among the
upper-income groups. Twenty years back, few people would have
considered having a condominium as a home but today condominium
living has become the trend in many urban centres. Also, with rapid
changes in commuting and travel brought about by technologically-
advanced expressways, people are ready to stay in luxury country-style
homes, sited long distances away from their offices.

Conversely, with increasing demands for housing and escalating land
prices, improved technology has also made it possible to mass produce
hundreds of house units crammed within a relatively small area by building
upwards. Hilly areas with difficult terrain no longer pose difficulties to
developers as advanced machines, equipment and other new technologies
make it possible for these marginal lands to be flattened, terraced, filled or
remoulded for mass and even rapid housing development.

Many Malaysian developers, especially the bigger ones, have responded
to these changes and quite a number have adopted state-of-the-art designs
and technologies. Many local developers, in addition to their ability to
construct modern high-rise buildings, have also developed some specialised
skills in system construction, system formwork, precast systems, composite
systems, tunnel form construction, prefabricated systems, pre-cut
reinforcements, slip-forms and load-bearing shear walls.

The housing building technology most commonly used in
contemporary housing in Malaysia is the structural reinforced concrete
frame and floor-slab construction method. Reinforced concrete works
are constructed using concrete poured into conventional timber and
plywood formwork. Frames are of filled-in conventional masonry
brick-works which are subsequently covered by plastering and painting.
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The installations of the electricity system, water mains, sewerage
system and telephone cabling, generally concealed by the reinforced
concrete works, complete the construction process.

However, it has been noted that the process of construction in Malaysia
is slow. With large numbers being built in parallel and with a low level of
construction help available, the modicum of self-quality control by the
builders decreases as developers seek to maximise profits and in turn make
increasing demands upon the vigilance of the architect to oversee quality.

There is a belief that the present building technology and the quality of
the built unit (and with it comes most of the architecture), are concentrated
on maximising the developers’ profits based on locally available labour,
materials and technology. Technology applications, it may seem, are basically
to benefit the developers. They, therefore, need not necessarily result in
lower costs for the consumers. However, it has been argued that while
economies of scale in housing and innovative technologies would more
often incur higher initial costs, they would result in later cost savings
throughbetter quality controland areduction of follow-up rectification for
bad or poor workmanship common in conventional construction.

On the surface, therefore, it appears that in spite of enhanced
technology applications in the local building industry to mass produce
housing units, house prices apparently have not decreased. As a matter of
fact, house buyers have not benefited much, at least in price terms, from the
infusion of new techniques and technologies.

Labour in housing industry

This aspect has been comprehensively discussed in Chapter 11 which states
that in many respects, the cost of housingisalsoadirect response to the cost
of labour and the labour situation in the country. However, direct labour
cost 1s but a small fraction of the total cost component of the housing
industry. What s of significance is the part played by labour in the industry.
Although its contributions to direct cost are important, the impact it plays
on the indirect costs, the waste of time in the constant search and high
turnover of labour, and the continuity of its efficiency to put up quality
buildings quickly, productively and competitively, will be even more
important for the industry in the long term.

One fact that is of concern is the shortage of professionals and skilled
construction workers in the industry. Except for the professional and higher
skill levels of the industry, Malaysian workers are shying away from the
industry. Over three-quarters of the workforce are contract Jabour and about
48 per cent are estimated to be imported foreign labour in 1997. If the current
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trend continues, by the year 2000 about 58 per cent would be foreign. In spite
of tough laws recently enacted on the employment of foreign labour with
punishment to be enforced on the employersalso,alarge portion of the foreign
labour force is still illegal especially among the smaller developers.

However, this is not the only labour problem inhibiting the industry. What
is more serious is the general deterioration of skills and productivity within the
industry. As the industry is increasingly relying on the relatively cheaper foreign
labour force on contract, this structure is not conducive to the building of a
permanent pool of experienced and progressively skilled labour face. Instead,
skills and experiences in the industry are imparted to foreigners, many of whom
willeventuallyleave the country. The long-term development of skills acquisition
and experience in building is poor, and the cycle of training and experience
building has to be repeated over and over again. Such a development does not
helpin the building up of productivity and efficiency in the industry which could
directly and adversely impact the cost of construction.

What results are numerous complaints of shoddy workmanship in the
industry —leaking roofs, uneven walls and floorings, leaking sewerage and water
systems and, occasionally, cracking and collapsing walls and floors. These are all
signals that over-reliance on foreign labour, though significant in helping to solve
the immediate labour shortage problems, should not be taken as a permanent
substitute for indigenous labour. More significantly, the housing industry,
particularly the developers, should not be given the wrong signal that they can
continuously rely on foreign workers to solve their labour situation.

[t is important to note, therefore, that too much reliance on foreign
labour is actually detrimental to the human resource development of local
labour for the housing industry. At best, on-the-job training for any local
labour or foreigner working in the industry has only produced skills of
uneven quality. However, in the short-term cheap foreign labour has kept
Jabour costs low and inhibited labour substitution.

Recognising human resource development to be a crucial factor in the
long-term development of the housing industry, the government has
established the Construction Industry Development Board (CIDB) which
is working to increase the relevance of training in existing institutions and
to design short flexible courses. It will also provide accreditation to both
private and private training institutions and has begun accrediting the
existing 60,000 skilled workers and site supervisors, thus providing a
reliable inventory of skills. Inaddition, the government has also established
the Building Academy of Malaysia (Akademi Binaan Malaysia), devoted
entirely to training those already in the workforce. Its training courses are
short and focused and open to foreign and local workers. It hopes to train
between 5,000 and 10,000 workers a year.
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In the Seventh Malaysia Plan, it is estimated about 36,000 skilled and semi-
skilled workers would be needed from 1997 to 2000, far in excess of the estimated
output of 18,000 workers from training institutions. There is a vast mismatch
between supply and demand. Faced with some major constraints, it looks unlikely
that this situation can be solved quickly. Some of the major constraints are:
® The lack of investment in training due to the short-term nature of

employment and the large immigrant component;

e Coursesoffered by public training institutions are not focused, involve
long training periods and are based on an outmoded curriculum;

® Thebreakdown of the apprenticeship system due to the out-migration
of skilled workers in the 1980sand the availability of better opportunities
locally; and

® The absence of an industry-wide skill accreditation mechanism.

Although there is no official data on the magnitude of the specific skills
whicharein short supply, indications are that skilled artisans like concretors,
carpenters, bricklayers, masons, painters, tilers,and plasterersare in critically
short supply. This has resulted in shoddy workmanship. Such effects are
being minimised by reputable developers through increased supervision,
although this is not the case with smaller developers.

Thus, even a dramatic increase in training enrolment is unlikely to reduce
dependence on immigrant labour. This situation is not conducive for the long-
term development of the housing industry. Immigrant labour must eventually
be minimisedin phases to permitemployers to make theappropriate adjustments.

Building materials:
Ensuring stable supplies and fair pricing

Building materials constitute an important component in the cost of
development in the housing sector and Chapter 12 examines this aspect in
relation to the overall impact of building materials to the housing industry.

Building materials essential to the housing industry are cement, timber,
tloorand wall tiles, bricks, reinforcement and structural steel, sand, sanitary
ware and fittings, roofing materials, pipes and glasses. But of these, only
two materials — cement and reinforcement steel — come under the purview
of the Control of Supplies Act, 1961. Due to the extensive use of these two
items, the government has to impose some form of controls over their
prices, supplies and imports and exports.

However, the supplies, demand and prices of other building materials
like clay bricks, sand, plywood and others are monitored by the government
through the Special Panel on Building Materials. The role of the government
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is to ensure that supplies are sufficient to meet demand and at the same time
prices are fair to both the producers and consumers.

It is also noted that for the construction sector to continue to
contribute to the national economy, there is a need to ensure the
productive and efficient growth of the building material industry.
Reliable and adequate supplies, consistent quality, timely deliveries and
competitive prices of building materials are, therefore, crucial to achieve
this objective.

In respect of price determination, it is noted that the competition for
building materials by housing developers and those undertaking major projects
have generally tended to push up prices. Such competition has, in many
instances, also resulted in irregular supplies as well as shortage of certain
building materials from time to time, which can also lead to price hikes.

Nevertheless, measures are being taken to ensure that the demand
for the necessary building materials for the construction of low-cost
housing units is not affected. The government has also taken steps to
intervene and break up any cartel or price fixing practices among
suppliers and manufacturers while it has, at the same time, encouraged
more local production of building materials.

Housing delivery system

Chapter 13 outlines the various aspects that constitute the housing delivery
system which requires performances and decisions from many quarters, all
of which have different roles and objectives. Apart from the developers,
other players in the system are the government servants, politicians,
professional consultants, bankers and the house buyers. Although the
housing developers are the principal players, others also have to pitch in to
ensure that the system functions smoothly.

This demands that everyone within the delivery chain must operate
efficiently and effectively within an established set of rules and regulations.
It calls for a very dynamic and ethical housing development sector liaising
with public sector employees and the various professional consultants,
playing both regulatory and facilitating roles. Unless this situation prevails,
the delivery system can be rendered very inefficient with long delays and
many complicated and often unnecessary government regulations to fulfil.

However, the issue is not the elimination of development and other
control regulations and procedure, but to institute or maintain regulations and
procedures which are appropriate and effective and to eliminate avenues for
lethargy and foul play by those making decisions. There are indeed many
inherent weaknesses in the housing industry which directly affect the delivery
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system, complex as the housing industry is. Some of these weaknesses are the
long delays in the approval process, the labour shortage, inconsistencies
between federal policies and local implementation, the long delays in loan
processing and the absence of modular building systems.

There is no doubtalso that the existing delivery system is not sympathetic
to the production of houses, particularly low-cost ones, to cater to the poorer
sections of the Malaysian society. The challenge facing the government is clear,
and that is to enable and facilitate the private sector to build more low and
medium-costhousesand todeliver themin timeinliveable and good conditions,
with the co-operation of all those involved within the delivery chain.

Giventhecurrentscenarioand the sophistication of the present population,
housing delivery today is not just about numbers. House buyers today have
higher expectations and are setting higher standards for a better quality of life.
Whether or not these expectations can be met or how quickly they can be met,
would depend on the commitmentand political will of the major players in the
housing industry to meet these new challenges.

Housing and the environment

Chapter 14 discusses the concept of sustainable housing development and its
impact on the environment in urban centres and rural areas. What is sought in
sustainable developmentis not ‘cities that can sustain themselves’but citiesand
ruralareas where the inhabitants’ development needs are met withoutimposing
unsustainable demands on local or global natural resources and systems. Any
consideration of sustainable cities must have the improvement of housing,
living and working environment as a central focus. The housing industry,
therefore, has an important role to play. The question to be addressed here is
much more than just building wide tree-lined streets, pedestrian underpasses,
parks and public spaces. It is more than providing shelter and equipping it with
supporting infrastructure. It calls on how to plan and design a healthy and
sustainable living environment that will allow people to live in harmony, and
enjoy peace and a sense of security. It facilitates the access of all to the goods
and services produced by society and it includes the preservation of historical
heritage and capitalisation of the natural assets.

This givesrise to the need for intervention. Thereare already regulations
and guidelines that are intended to manage growth and prevent inadvertent
destruction. Such regulations and guidelines are the Town and Country
Planning Act 1976, Local Government Act 1976, Land Acquisition Act
1960, Street, Drainage and Building Act 1974, Uniform Building By-Laws
1984 and Environmental Impact Assessment guidelines. Itis inevitable that
conflicts may arise in their application. For example, the attempt to achieve
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one objective, such as protection of the natural landscape, might clash with
another objective, such as land reclamation for housing development which
may also cause discrimination against minority groups. It is important to
note that whatever the combination of statutes, they should be made to
harmonise with one another. Only then will we be able to protect and
improve both the natural and the butlt-up environment.

Itis sad to note that in spite of the many concerns about the environment
and attempts to induce a more caring management and development of
housing projects, many developers still pay scant attention to comprehensive
zoning programming that would be tremendously useful to blend particular
housing projects with their surrounding environment and nature. With a
proper and comprehensive zoning planning, the overall development of
housing projects can be designed to specify permitted land use, building height,
floorarea, density, carrying capacity and building placement. The comprehensive
zoning could determine the future of every part of the area/city — residential,
semi-commercialand commercial. It willalso preventbulky buildingsblocking
sun and air movement from coming up. Not only is the height limit important
but the width separating one housing block or apartment from another is
equally important as this serves as a safety measure in case of fire and other
disasters. However, it must be pointed out that zoning must be appropriate to
the existing conditions. No matter how carefully ‘use-categories’ are mapped,
a substantial number of existing uses inevitably will fail to conform to the
approved zoning. Non-conforming uses could pass away or be permitted to
persist, so long as the degree of nonconformity is not increased.

Another aspect that has often brought about degeneration of the
environment is where sections of urban centres and squatter areas, through
lack of maintenance and funding, have been allowed to slide into slums.
These, coupled with the poor conditions of extensions informally added to
the original buildings, have in many instances also accelerated the
deterioration of the neighbourhood. The inhabitants of such areas and
those that ‘squat’ on publicly-owned lands often hope for the government
to intervene to improve the health and living conditions of the sites or
better still to legalise their tenure status. However, the government must
take some firm actions. Continuing deterioration can be avoided with the
neighbourhood revitalisation as a planning strategy.

The fact that many hills have been indiscriminately mutilated beyond
recognition and beautiful tree cover destroyed for huge condominium
projects on what used to be hilly and green nature, must be a cause for
serious concern. While housing isanecessary part of progressand population
growth, it is imperative that such development, while inevitable, must be
keenly aware of the fragile balance between nature and man-made structures.
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Attention must be drawn to the fact that in the development equation, the
environment is a constant and that if the constant is eroded, ultimately the
whole structure of the equation will collapse. Far too often many developers
have not been aware of the sensitivity of nature and the environment. With the
introduction of heavy and sophisticated earth-moving equipment, developers
no doubt have a very important role and responsibility to reshape the
environment. Many have introduced beautification programmes as they develop
their projects but many too have been guilty in bringing about further
deterioration of the quality of the green environment.

However, there is greater awareness now that all housing projects must
be in compliance with environmental conditions and that destruction of
hills, greenery, streams and other aspects of nature need not be a part of the
housing development process. New laws are now being enacted by the
government to complement this awareness and new ideas in housing are
being tested to blend development in housing with the best in the
environment. An interesting concept is the ‘kampongminium’ concept, a
development that would blend condominium development with the idyllic
setting and ambience of a kampong. This is a return to nature approach
which should prove to be popular if affordability could be a requisite.

Housing and consumers’ concerns

Chapter 15 explores the common concerns of consumers in relation to
housing. It argues that housing and shelter are part of basic human needs and
humanrights. Accordingly, a primary role for the government and the housing
industry is to provide cheap, affordable and quality housing for those who need
it most — the lower income population. A major concern is that house prices
have been on the rise, while the targets for low-cost housing have never been
tulfilled. With the annual rise in population, the demand for low-cost and
affordable housing will continue to be a major issue.

The continued existence and prevalence of malpractice and problems
within the housing industry is another area of concern to consumers. Bogus
developers, abandoned projects, poor workmanship, houses not built to
specifications, late delivery of housing units, imposition of unjustified fees by
housing developers and so on, are common complaints that consumers face.
Several case studies are provided toillustrate the plight of consumers. Given the
numerous problems faced by consumers, the chapter calls for a review of
existing housing laws and enforcement mechanisms in an effort to combat
such abuses, malpractice and problems within the industry. It also focuses
attention on a wide range of consumer issues including the quality of housing
and the surrounding environment. Apart from the quality of workmanship, a
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recurrent concern is that of the design, size and nature of the housing provided.
Are we building mere pigeon-holes with inhuman living conditions or are we
concerned about building homes for people?

Attention 1s also drawn to problems such as disappearing open spaces,
environmental problems such as flash floods, hill cutting, pollution and
damage to property by adjoining developments. Another shortfall is that
there is a lack of comprehensive and integrated town planning and co-
ordination between the various authorities.

In the light of all these issues, the role of consumer organisations and
consumer education is critical in improving the plight of consumers in the
country. In particular, it calls for more education on the part of consumers so that
they are aware of their rights and are able to articulate their concerns effectively.

Productivity in housing and international experiences

Chapter 16 presents a market study on experiences of other countries in
managing their housing problems. In the course of the analysis, the chapter
attempts to distil relevant lessons from efforts made by selected countries.
The experiences and eventual outcome provide certain measurements of
productivity parameters and these are used to compare the effectiveness
and efficiency of housing management.

In essence, the chapter narrows the discussion on the premise that as the
population growth of Asian countries is concentrated in the cities, urban
housing management has more priority than rural housing. This argument is
supported by data on land supply in rural and urban areas and the tendency of
any urbanisation process to spin off city slums and urban squatter settlements.
The experiences of two city states— Hong Kong and Singapore—are highlighted
with extensive discussion on how city slums, squatter settlements and housing
demands are managed by their respective housing authorities.

It 1s noted that construction of low-cost dwelling in Malaysia,
particularly in the Klang Valley is insufficient to meet the needs of the city’s
large and growing squatter population brought about by rural-urban
migration. Evidence suggests that the distribution of houses built by cost
category did not reflect the real housing needs pattern of a substantial
proportion of households rooted in the poor, low and low-medium income
groups. The majority of new housing being built were more targeted for the
medium to high-end market. Some 20 per cent of Kuala Lumpur’s population
of 1.1 million (in a 1992 survey) were squatters. The city’s population is
expected to grow to more than two million by the year 2000. The greater
urbanisation in Malaysia will challenge the government’s faculty in the
provision of adequate and affordable shelters.
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Having examined and outlined the approaches taken by Hong Kong
and Singapore, the chapter offers a suggestion that the government must
take a lead role in housing with the private sector playing a complementary
role. A time-tested approach is the large scale emphasis on public housing
in urban areas, either in the form of subsidised rental units or units for sale
ataffordable prices. The chapter concludes by stressing that the international
assessment on successful or unsuccessful housing management elsewhere
can help to provide valuable lessons for future housing policy formulation
in Malaysia. The crux of the issue is to stimulate solutions, both short and
long term, to accommodate the ever increasing urban population caused by
rural-urban migration drift and to determine what formulae should be
embraced to govern future housing policies.

Other aspects of the local housing industry

Given the complexities of the housing industry, it is not possible to

cover every aspect in the chapter to chapter review. There are also some

common views expressed by various writers which are taken up by

several chapters in the book. To avoid repetition, this section will

examine some of these common views.

® The issue of shoddiness in construction work is a factor that has
been the cause of perennial complaints against the housing industry.
With increasing reliance on lowly-skilled immigrant or contract
workers, and with the demand for housing, especially for low
medium and low-cost houses, well surpassing supplies, it is no
surprise that the quality of construction works in housing has been
a source of complaints.

® The late issuance of certificates of fitness has often been cited as the
cause holding up the hand over of many physically-completed projects.
It is no secret that in many cases, the delays in issuing certificates of
fitness are the root cause of corruption. The efficiency management in
this respect is an urgent factor if the supply and delivery systems of
housing are to be improved.

® Itis hard to explain why housing prices appear to be so high and
constantly increasing, especially in some urban centres, and why
there is never enough low-cost housing to satisfy demand. This
happens despite direct government efforts and regulatory controls.
On the other hand, there is also a perception that such government
intervention have inevitably affected the costsand prices of housing
although little has been done to estimate the actual impact on costs
and benefits and their incidence.
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In a ‘nutshell’ this overview has tried to bring into focus issues of
significance. It is hoped that this discussion is helpful in leading on to
further reading of the various chapters which would no doubt furnish more
details on the relevant topics.

Issues and policy directions

It is not within the scope of this overview to present the numerous

recommendations made throughout the various sections, especially since

the final chapter already fulfils this role. However, to provide a preliminary
overview, some of the most significant issues and areas of policy
recommendations made are highlighted herre.

e Theissue of low-cost housing has featured prominently in most of the
reviews and analyses. Many recommendations have been addressed to
the actual definition of low-cost housing, its ceiling price limitation,
supply and demand, government intervention, and the need for a
redefinition and revision of the ceiling price for low-cost housing.

e The issue of the general escalation of housing prices in general, and
especially in urban areas, has also been discussed quite substantively.
The argument is that affordability should be the hallmark of housing
in the country and policy directions should adopt a new impetus to
address the problems of house prices rising beyond the reach of many
except a select high-income group.

e The issues of Bumiputera housing, Bumiputera participation in the
housing industry, and the 30 per cent quota and discounts for
Bumiputerahouse purchasers have also been subject to very substantive
discussions. Recommendation and policy directions covering these
sectors have been extensively discussed and highlighted.

® Rural and estate housing is a sector that has not been given much
priority but there is now a growing recognition that this sector would
need substantive assistance. A number of improvement measures have
been recommended.

® The issue of labour in the local housing industry, especially the
increasing use of contract and immigrant labour, has attracted a great
deal of discussion and concern. Inevitably, many recommendations
have been made to address this issue.

® On housingand the environment, there has been rising concern about
the deterioration of the environment caused by many housing projects.
There is unanimous consensus that the problem must be seriously
addressed and various measures have been suggested to improve the
situation.
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® Theissuesof housing delivery and the issuance of certificates of fitness
have also attracted much attention. There have been many complaints
regarding these issues which seriously warrant redressal measures
which no doubt have also been recommended.

® Inrespect of the legal and administrative framework, many questions
have been raised about whether we are over-regulated and how effective
the existing legislation and enforcement have been. Nevertheless, it is
the consensus that the weak link isin enforcementand recommendations
have been made to redress the shortcomings with some suggestions as
well to improve some of the existing legislation.

® Additonally, some suggestions have also been made on financing
house development and home ownership, drawing lessons from
international experiences, improving productivity and technology in
housing, addressing consumer needs, and facilitating land supply,
acquisition and development of Malay reserve land.

Conclusion

Thus far, it has been noted that the largely ad hoc and reactive approach to
solving housing woes has at best only resulted in partial solutions. The
future calls for a whole new perspective and approach with proper and
continuous co-ordination and co-operation between the government and
the private sector to ensure that all Malaysians who desire to own their own
houses are given the opportunity to do so.

Asthe situation stands currently, ithas mainly been the developers who have
been asked to make efforts to extend house ownership especially in low-cost
housing. What about those who also directly benefit from the spin-offs in the
housing industry such as the banking sector, building materials manufacturers
and sellers, and the thousands of professionals (architects, surveyors, engineers
and lawyers) who have benefited from the industry? There is no doubt that these
sectors and people should also be made to contribute to the proper development
of the industry as well as to assist the government in its social role in providing
affordable and liveable housing for the poor.

Thus, as the government engages itself actively to manage the efficient
and healthy development of the housing industry, the private sector must
also help to provide easy and relatively affordable access to financial
resources, to improve the delivery system, to be fair and ethical in their
dealings, and to be responsible in putting up quality and liveable houses
regardless of the types of houses that may be constructed.

In spite of the myriad problems that plague the industry, itis encouraging
to note that the Malaysian housing industry still looks very healthy and

CAGAMAS Book_00A-200.indd 26 3/1/14 2:42 PM



Overview 27

seems poised for greaterachievements. Housing developers are increasingly
responding to the government’s call to help the low-income group own
affordable houses and, as far as possible, are aligning their operations in line
with government objectives. Malaysia can be proud of the fact that it is
probably among the few countries in the world where the private sector
plays such a prominent role in assisting the public sector to cater to the
welfare of the poor in meeting their housing needs. The achievements and
concrete actions of the private sector speak for themselves.

The outlook appears to be bright. After many decades of experiences
and lessons from past mistakes and traumatic periods, the housing industry
has managed to ascend to new heights of success. The survival instinct
developed over a diverse background of ups and downs, has nevertheless
made the industry relatively more resilient compared to what it was prior
to 1985-86, the period of the worst housing collapse experienced during the
recessionary period. What has emerged, therefore, is an industry that is
more professional, technically more competent, competitive and forward
looking — an industry that is capable of meeting the housing needs of a
rapidly growing Malaysia, given the right policy and incentive support.

However, this should not prompt the industry to be complacent and to
endlessly pursue high profits without due regard for the consumers. Like the
government, the property developers also carry a very important social
responsibility. However, the government, where possible, will work towards
creating an environment to enable developers to continue to earn reasonable
profitsand build houses in line with the government objectives of affordability
and availability of house ownership opportunities for all groups of society.

But the government can only do just so much. In formulating
policies, the government must always be vigilant of the fact that
policies directly and indirectly affect demand and supply. The
organisation of land and housing development, the organisation of
the property, construction and materials industries, the planning of
infrastructure, the development of an efficient institutional framework
and the involvement of the government in housing production, all
have a direct bearing on the supply of houses and the consequent
responsiveness to shifts in demand. Incentives may be good on one
hand. However, the various players in the industry, the departments
and the ministries, the local government, the developers, the
professionals, the financiers, the materials suppliers and the consumers
must put their acts together and work in consonance, complementing
each other in what each one does best.
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CHAPTER 1

Historical Perspective on
Housing Development

Mohd Razali Agus

Abstract

Rapid urbanisation has had a tremendous impact on urban areas in Malaysia
in terms of population growth, housing needs, sustainable environment
and employment opportunities. Low-income groups, comprising mainly
of new residents to the city who lack the needed resources to cope with
rapidly changing conditions, have particularly felt these effects. While there
has been a persistent concern with the conditions of housing for lower-
income groups, it was not until the beginning of Independence that new
initiatives were developed to implement programmes specifically for their
needs. The rapid urbanisation and industrialisation during the New Eco-
nomic Policy (NEP)era (1971-90) saw a tremendous transformation of the
need for housing in urban areas. Bumiputeras who were encouraged to
migrate to urban areas became the new generation to own properties in
urban areas. House ownership became part of the NEP’s objective in
creating a commercial and industrial Bumiputera urban community. New
policies of low-cost housing in urban areas were formulated and imple-
mented by various public housing development corporations and agencies.
In the late 1980s, the promotion of public and private partnership in
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housing development has been well-received by both the government and
private developers. This chapter discusses the historical development of
various housing policies in Malaysia and also assesses the role of both the
public and private sectors in providing affordable housing, especially for
lower-income groups. An overview of housing problems is highlighted and
the current policy on privatisation of low-cost housing is assessed.

Introduction

One of the social objectives in Malaysia’s development thrust is to provide
public low-cost housing as a basic need based on the concept of home-
owning democracy. This recognition has led to the formulation of new
policies and programmes aimed at ensuring that all Malaysians, particularly
the urban poor, have access to adequate shelter and related facilities.

During the colonial administration, housing problems were associated with
squatter dwellings and overcrowded accommodation.! After Independence in
1957, the federal government paid more attention to the housing needs of the
lower income groups. With the introduction of the NEP in 1971, housing
programmes undertaken by both public and private sectors have been directed
towards meeting the specific needs of the population.

The NEP was initiated to foster national unity and nation-building
through the eradication of poverty, irrespective of race, and to eliminate
identification of race with economic function and geographical location.?
Under the NEP, the housing industry was envisaged to play a leading role in
stimulating economic growth and in spearheading industrialisation and
urban development.

Since the early 1970s, Malaysia has undergone rapid urbanisation and
industrialisation. This can partly be attributed to the NEP, which addressed
the problems of economic, ethnic and regional imbalances in the country
and envisaged the restructuring of society in the areas of housing,
commerce and industry. Urbanisation, industrialisation and Bumiputera
participation in the urban economy were key strategies of the NEP. Non-
Bumiputeras were encouraged to be partners in economic endeavours.’

1. Draft of the Development Plan of the Federation of Malaya, 1950-1952.
2. Second Malaysia Plan, 1971-1975.

3. MohdRazali Agus (1989c), ‘Urbanisation and Low-Income Housing in Malaysia’ and
(1989d) ‘Impact of Urbanisation on the Urban Malays of Malaysia: Problems of
Homeownership of the Lower Income Groups’; and Kamal Salih (1979), Urban
Development in Malaysia.
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The urbanisation initiative in the NEP first focused on the develop-
ment of housing estates and industrial centres in new areas, and the
migration of rural Bumiputeras to urban areas.’ This was essential in
achieving economic balance between urban and rural areas. In the various
national development plans (Third Malaysia Plan, 1976-80; Fourth Malay-
sia Plan, 1981-85; and Fifth Malaysia Plan, 1986-90), this strategy was
further expanded to include the following elements:®
e The spreading out of urban development rather than perpetuating the

polarisation of such development in specific regions. New housing

estates and industrial centres were set up in the less developed states to
create a more balanced distribution of economic activities in underde-
veloped areas;

e The integration of the development of these centres with their
hinterlands to bringabout greater urbanisation and industrialisation in
the rural areas;

® The strengthening of linkages between the various corridors of devel-
opment, new housing estates, industrial centres and new townships
through the development of a denser system of urban centres and
specialisations. This was to ensure the spread of industries, housing
estates and, more importantly, urban employment opportunities and
services to a wider range of the population, especially Bumiputeras.®

Housing policy and development

In many developing countries, public sector housing has been associated
with low-cost housing for lower-income groups. Governments all over the
world have been concerned with the provision of adequate housing to meet
the needs of their people. Public intervention in housing markets ranges
from the provision of subsidies for low-income households to the con-
struction of public low-cost housing for poorer households. In Malaysia,
the provision of cheap housing as a basic social need has been emphasised
in its social development programmes.”’

4, Second Malaysia Plan, 1971-1975 and Mohd Razali Agus (1989d), ‘Impact of Urbani-
sation on the Urban Malays of Malaysia: Problems of Homeownership of the Lower
Income Groups’.

5. Third Malaysia Plan, 1976-1980; Fourth Malaysia Plan, 1981-1985; and Fifth Malaysia
Plan, 1986-1990.

6. Kamal Salih (1979), Urban Development in Malaysia.
7. Fifth Malaysia Plan, 1986-1990 and Sixth Malaysia Plan, 1991-1995.
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Table 1: Allocations for public housing in national development

plans
Development plan period Original allocation % of  Revised allocation % of
{RM million) total (RM million}) total
Second Malaysia Plan {1971-75) 171.89 2.4 239.97 2.7
Third Malaysia Plan {1976-80) 710.15 38 1,965.52 6.1
Fourth Malaysia Plan (1981-85 1,458.00 37 4,066.48 83
Fifth Malaysia Plan {1986-90) 1,979.64 49 3,9/9.64 9.0
Sixth Malaysia Plan (1991-95) 803.00 15 2,056.00 35
Seventh Malaysia Plan (1996-2000) 2,875.00 43 na na

Sources: First to Seventh Malaysia Plans and Mid-Term Reviews, Second to Sixth Malaysia Plans.

The public housing programme in Malaysia falls under the social
sector of the national development strategy. Generally, the budget
allocation for the social sector is of lower priority than the economic
sector. In the Seventh Malaysia Plan (1995-2000), the social sector had
the second biggest budget (29.3 per cent) after the economic sector
(50.0 per cent) and followed by security (13.6 per cent).*From 1971 to
2000, the allocation for public housing development expenditure has
never touched 10 per cent of the total national development expendi-
ture (see Table 1).

The housing allocation increased substantially from 2.7 per cent
of the total public allocation in the Second Malaysia Plan (1971-75) to
9.0 per cent in the Fifth Malaysia Plan but was reduced to 3.5 per cent
in the Sixth Malaysia Plan. Although the government is still con-
cerned with the provision of housing to the masses, under the current
plan the task of ensuring this has shifted to private developers. The
concernand commitment on the government’s part should be encour-
aged and continued so that the national development goals and
objectives of providing housing for all can be achieved. Thus far, the
performance of housing programmes, especially low-cost housing,
has not been remarkable.

8. Seventh Malaysia Plan, 1996-2000.

CAGAMAS Book_00A-200.indd 32 3/1/14 2:42 PM



Historical Perspective on Housing Development 33

The colonial housing policy

Before Independence, the concept of public housing was associated with
the provision of ‘institutional quarters’. The British administration had
provided housing facilities for its employees in public institutions such as
schools, police stations, hospitals and district offices.” The only programme
aimed at providing housing for the Malaysian people was the resettlement
of Chineseresidents in the New Villages during the Emergency period (1948-
60)'°. This programme was part of the British administration’s strategy to
weaken the support for communist insurgency.

Housing problems had been acknowledged by the British administra-
tion." Provision of housing for civil servants and professionals in the
British administration was badly needed to strengthen efforts to combat
the communist insurgency.'? The Draft Development Plan of the Federa-
tion of Malaya stated that housing problems had existed before the Japanese
occupation.” The colonial government had classified the ‘hard core’ of the
housing problem to consist “firstly, of houses which are inadequate both
with regard to accommodation and conveniences and, secondly, of houses
which are suitable in themselves but have become a danger to public health
due to gross overcrowding’.

These problems had been aggravated by the rapid urbanisation then.
The colonial administration had appointed a committee in December 1946
to consider and report the nature and the extent of the housing problem in
Malaya and the financial and other measures required for its solution. The
committee identified two types of housing which needed attention:
® Squatter type dwellings which were classified as hovels; and
e Overcrowded cubicles .

9. TanSooHaiand Hamzah Sendut (eds) (1979), Publicand Private Housing in Malaysia;
and Mohd Razali Agus (1987), ‘“The Role of the State in Distributing Low-Cost
Housing in Malaysia: A Comparative Study’.

10.  MohdRazali Agus (1986b), ‘Politics of Housing’ and (1992b) ‘Housing Development
and the Urban Kampungs’.

11. Draft of the Development Plan of the Federation of Malaya, 1950-1952; and GA
Atkinson (1953), Report on Housing for Government Officers in Division 11 and Lower,
The Federation of Malaya.

12. Newcombe, VernonZ (1956), ‘Low-Cost Housing in Malaya’ (1955) and ‘Housing in
the Federation of Malaya’.

13, Draft of the Development Plan of the Federation of Malaya, 1950-1952.
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The committee’s report on housing problems in Malaya, contained in
White Paper No 70 of 1949, recommended the establishment of a Housing
Trust with powers to lease or purchase and hold land and buildings, to build
houses, shops and shop-houses, and to sell, lease or let land and buildings.
The Trust was empowered to acquire land in accordance with existing law,
and to borrow and raise capital or make loans. The Housing Trust was also
given the power to require the owners of vacant land in appropriate cases
to develop them, or in default to pay special ‘development rate’, which
would be accrued to the Trust.

The United Nations” Department of Social Affairs had at that time
examined the living conditions of lower income families in Southeast Asia,
including Malaya, focusing on low-cost rural housing, resettlement prob-
lems and the promotion of the self-help principle.'* In its report, it also
highlighted the overcrowded and sub-standard housing in Malaya.

Policy on home-owning democracy

The post-Independence concept of public housing advanced from merely
providing housing for government officials to the concept of home-owning
democracy. In the Second Five-Year Plan (1961-65) the housing policy
was concerned with the provision of cheap housing as a basic social need.
This was based on the home-owning democracy concept introduced since
Independence. Under this concept, rural public low-cost housing pro-
grammes implemented by the Housing Trust were targeted specifically
towards rural poor households with incomes of below RM300 a month.'
For the first time the local population, particularly Bumiputeras, were
included in a major social programme in a national development plan. The
federal government also constructed housing units which could be rented
or purchased with instalment credit.!* However, funding continued to be
allocated for institutional quarters for civil servants.

The First Malaysia Plan (1966-70) stressed the role of the government
in providing low-cost housing as ‘one of the major efforts of the govern-
ment to promote the welfare of the lower income groups’." The Plan stated

14.  United Nations Department of Social Affairs (1951), Low-Cost Housing in South and
South-East Asia.

15, Federation of Malaysia Second Five-Year Plan, 1961-1965, p48; and Mohd Razali Agus
(1986b), ‘Politics of Housing'.

16.  Federation of Malaysia Second Five-Year Plan, 1961-1965, p49.
17, First Malaysia Plan, 1966-1970.
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that the lower income groups were given special attention because ‘the
incomes of this economically weak section of the community are too low
to encourage private developers to enter this field of housing development’.
The services of the Housing Trust were provided to state governments on
generous terms for undertaking low-cost housing projects.

Additionally, the federal government highlighted the need to tackle
the squatter problem in larger urban areas. New construction techniques,
including the prefabricated or industrial system of building construction,
were introduced in three pilot projects. This was intended to speed up
construction and to lower costs compared with the conventional method.

Housing and the New Economic Policy

While the first prong of the New Economic Policy was geared towards
programmes to eradicate rural poverty and increase the productivity and income
of the rural poor, these programmes were not sufficient to rectify prevailing
inter-ethnic socio-economic and political imbalances. The second prong of the
NEP was conceived not merely as an instrument to reduce inter-ethnic differ-
ences but, more importantly, to restructure employment and wealth ownership
patterns such that all ethnic groups can meaningfully participate in and benefit
from the process of economic growth and national development.

The second prong of the NEP was necessary because prevailing socio-
economic imbalances persisted in all dimensions including income, pov-
erty, employment, housing and ownership of wealth and assets.'® Differ-
ences inincome level among the major ethnic groups were traceable to their
respective distribution inemploymentin the various sectors of the economy.
The Malays were mainly concentrated in agriculture where productivity is
lowest. They were under-represented in the higher-paid occupational
categories such as the professional and technical, administrative and mana-
gerial, and clerical groups.

The wide differences in participation of the various ethnic groups in the
national economy were related to differences in control over the factors of
production. Ethnic economic imbalances were even more pronounced in the
ownership of equity capital, fixed assets and financial capital, including housing
and property. Mohd Yusof Ismail in his study on ‘Malaysia’s New Economic
Policy: Its Impact on Urban, Regional and Sectoral Distribution of Income,
Inequality and Poverty’ said Malays and Malay interests stood at 2.4 per cent
in 1970, non-Malays at 34.4 per cent and foreigners at 63.3 per cent.

18. Mohd Yusof Ismail (1987), ‘Malaysia’s New Economic Policy: Its Impact on
Urban,Regional and Sectoral Distribution of Income, Inequality and Poverty, 1970-80'.
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The New Economic Policy was conceived to prevent further perpetu-
ation of this imbalance with specific restructuring objectives:
® Increasing the share of Malays in employment in the modern sector and,

within this sector, improving the income of Malays by upgrading their skills;
® Increasing the Malay share in corporate ownership, including housing

and property;
® Increasing the number of Malay businessmen or entrepreneurs and the
degree of Malay managerial control.

Policies to increase the rate of Malay employment, particularly in
the private sector, extended from these employment policies. The
principal legislation used to generate more recruitment of Malays was
the Industrial Co-ordination Act 1968 which incorporated elements of
regional location and tax incentives for compliance with the employ-
ment restructuring conditions.

Programmes for employment restructuring also included training and
manpower development in specific areas where Malays were still lacking.
To foster professional and skills training, existing facilities at the local
universities were expanded to include courses on architecture, housing,
planningand estate management. More important was the effort to restruc-
ture the pattern of ownership and control of assets and wealth, and to
increase Bumiputera entrepreneurial and managerial talent to facilitate the
creation of a Bumiputera commercial and industrial community.

In addition, the federal government introduced a quota system in
housing development to ensure thatat least 30 per cent of houses to be built
were allocated for Bumiputeras. To achieve this target in ownership of
capital assets, the federal government reallocated public development
expenditure in housing and urban development programmes to bridge the
economic imbalance. Thus public development expenditure has been used
and 1s likely to continue to be used to reduce inter-ethnic economic
differences and to ensure the Bumiputera housing ownership quota is met.

Public investment, one of the major tools for restructuring, has been
effected through the creation of several public enterprises or corporations.
Some public enterprises which were already in existence before the NEP,
were engaged in various undertakings such as:
® Opening up of new land and settlement schemes by the Federal Land

Development Authority (Felda);

e DProvision of housing finance by Bank Bumiputera;
® Promotion of Malay participation in commerce by Majlis Amanah

Rakyat (Mara, Council of Trust for Indigenous People) and in industry

by Malaysian Industrial Development Authority (Mida); and
® DProvision of training facilities and consultancy services (Mara).
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With the implementation of the NEP, the tempo, volume of activities and
level of funding of these organisations were rapidly stepped up. A
prevailing view 1s that some of these enterprises were created merely to
create visibility for the government’s acknowledgement of obligation to
help Bumiputeras in business and property development.

New agencies were therefore necessary. New corporations set up follow-
ing the implementation of the NEP include Permodalan Nasional Berhad
(Pernas), Urban Development Authority (UDA) and State Economic Devel-
opment Corporations (SEDCs) with specific tasks of venturing into com-
merce and industry either singly or through joint ventures with other private
or other public agencies. Through the public sector housing development
agencies (the SEDCs and UDA) and Syarikat Perumahan Pegawai-pegawai
Kerajaan (SPPK), the federal government has played an important role in
public housing programmes both in urban and rural areas, and ensured that
Bumiputeras were given opportunities to own houses in urban areas.

However, the overall national objective on housing remained the same
during the second half of the NEP. The federal government ensured that all
Malaysians, regardless of ethnic group or income, had access to adequate
housing. A number of measures were taken to bring housing within the reach
of the people, including innovations in planning and design of low-cost houses.
Measures toreduce the costs of housing included higher-density construction,
standardisation of infrastructural facilities and the use of lower-quality finishes
with appropriate modification in design. A National Consultative Council on
Housing was launched in 1980, representing both the public and private
sectors, to provide a forum for continuous dialogue to resolve the problems
affecting the housing industry. More specifically, public low-cost housing was
given higher priority in housing development programmes in the NEP."

The federal government had been encouraging Malays to migrate to
urban centres as part of the NEP strategy to change the character of the
Chinese-dominated urban population and also to create a new Malay
commercial community in urban areas. As a result, acute urban housing
problems began to emerge in many cities. The federal government initiated
alow-cost housing programme by regulating the sales of low-cost housing
with a ceiling price of RM25,000. A major portion of the public housing
budget was allocated for the low-cost housing projects. This was also part
of the federal government’s efforts to encourage Bumiputera participation
in the modern sectors of the economy.

19.  Second Malaysia Plan, 1971-1975; and Lim Cheng Tatt (1982), ‘Implementation of
Low-Cost Housing Under the Fourth Malaysia Plan’.
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In the Third Malaysia Plan, public housing programmes focused
mainly on low-cost housing, the construction of houses in land settlement
schemes, and the continuing provision of staff quarters. To ensure the
smooth implementation of low-cost housing, the federal government
reviewed, amended and enacted legislation on the specifications and re-
quirements of urban buildings and urban planning.?*To open up the interior
hinterland within Peninsular Malaysia, Feldaland schemes were initiated to
bring rural settlers into small townships to gain economic efficiencies in the
provision of housing and infrastructural services. This initiative continued
to expand and in the early 1970s contributed to the Regional Development
Authorities’ programmes which in turn relied on Felda schemes to provide
the nucleus for the development process.

Land development programmes implemented had been fairly success-
ful. During the NEP, Felda continued to be involved in land development
and was ‘the single most important land development agency in the
country’.?' Felda’s objectives paralleled those of the NEP:
® The economic utilisation and development of sizeable areas of unused

or underdeveloped land, thus ensuring minimum costs and maximum

returns;

® The settling of deserving and qualified landless families on the land
thus developed;

® The establishment of infrastructural services such as transport and
communication facilities in the various settlement schemes;

® The establishment of social and public amenities such as schools,
clinics, and water supplies to the settlers;

® The provision of modern processing and marketing facilities to ensure
efficient production and fair prices for the settlers; and

e Theprovision of trainingand extension services for promotion of good
husbandry and social development.

The land development target throughout the duration of the NEP
(1971-90) had been set to exceed the area developed by Felda in 1956-70,
which was 308,400 acres. The federal government had seta target of 200,000
acres for Felda during the Second Malaysia Plan and in the Third Malaysia
Plan had revised targets from 350,00 acres to 500,000 acres. It is significant
that the increases in Felda targets in the Second and Third Malaysia Plans
were substantial — more than 50 per cent and 42 per cent respectively. This
showed that the government was counting on Felda to implement land

20. Mid-Term Review of the Third Malaysia Plan, 1976-1980, p213.
21. Second Malaysia Plan, 1971-1975, p133.
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developmentand housing for rural immigrants in the regional development.
areas. The government had targeted for a total of 109,300 families to be
resettled by Felda — approximately 710,450 people or about four per cent
of the total population in Malaysia. To sum up, Felda had several goals and
strategies, the most important of which was to create employment for rural
populations through agricultural and housing programmes.

In the Fourth Malaysia Plan, besides the Felda schemes, the federal
government concentrated on low-cost housing and the provision of sites
and services in rural areas.”? Private sector developers concentrated on
medium- and high-cost housing. Another significant development during
this period was the introduction of the prefabrication system of construc-
tion on a wider scale after the successful implementation of pilot projects
during the Third Malaysia Plan period.

Since 1981, the Ministry of Housing and Local Government has introduced
and implemented a concept of low-cost housing incorporating the following
characteristics:
® Selling price: not exceeding RM25,000 per unit;

e Target groups: households with a monthly income not exceeding

RM750;
® House type: flats, single-storey terrace or detached houses; and
® Minimum design: standard built-up area of 550-600 square feet, two

bedrooms, a living room, a kitchen and a bathroom-cum-toilet.

The federal government’s low-cost housing policy was implemented
through two major housing programmes:
® Public low-cost housing programmes; and
® Site and services scheme.

Public low-cost bousing programmes

Public low-cost housing programmes were accorded the highest priority in
the Fourth Malaysia Plan and were built by both the Ministry of Housing
and Local Government and SEDCs.? Under these programmes, the Min-
istry of Housing and Local Government provided guidelines to the state
governments and implementing agencies such as SEDCs. Various federal
agenciesand SEDCs have promoted the active participation of Bumiputeras
in urban economic activities

22, Fifth Malaysia Plan, 1986-1990, p521.

23. Ministry of Housing and Local Government Malaysia (1994a), Housing Strategies and
Programmes in Malaysia; and (1994b), National Housing Development.
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The state and federal governments played a crucial role in increasing
the number of statutory bodies in urban and housing development
programmes such as UDA, SEDCs, Regional Development Authorities,
SPPK and Setiausaha Kerajaan Incorporated (SUK). The federal govern-
ment authorised these agencies and companies with bigger capital outlays
to enable them to manage their efforts more effectively and compete with
other established non-Bumiputera housing developers. Non-Bumiputera
companies were requested to support the NEP by assisting Bumiputeras
and training them to participate in housing, commerce and industry as their
partners. Thus, the state bureaucracy, with the support of some non-
Bumiputera businessmen, was largely responsible for greater Bumiputera
participation in housing and urban development in Malaysia.

The criteria for application for low-cost housing included the appli-
cants’ monthly household income, age, marital status, citizenship, house-
hold size, hometown and political affiliations. Except forincome level, state
governments were allowed to vary these conditions according to their
individual requirements. Problems faced in the interpretation of these
guidelines have affected the lower income groups’ opportunities to own
low-cost housing.**

For public low-cost housing programmes, the financial assistance
provided by Treasury to state governments has been administered through
the Ministry of the Housing and Local Government. The National Hous-
ing Department planned and implemented these projects with the co-
operation of state governments. These housing loans were normally issued
on a 25-year term with an additional grace period of two years. Treasury
charged the state governments an interest rate of not more than four per
cent per annum. In turn, the state governments issued loans to buyers on
25-year terms at an interest rate of not more than 5.5 per cent per annum.

The site and services scheme

In the late 1960s, many developing countries were beginning to feel both the
tinancial burden and political pressures from failed housing policies. Housing
policy papers, often linked to national master plans, were drawn up in many
countries. New approaches to housing provisions and methods to reduce the
financial costs borne by the public sector were sought. One such policy
discussion, held in Malaysia in the early 1970s, resulted in a request to the

24. Lim Cheng Tatt (1982), ‘Implementation of Low-Cost Housing Under the Fourth
Malaysia Plan’ and Mohd Razali Agus (1995a), ‘The State and Low-Cost Housing in
Peninsular Malaysia’.
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World Bank for assistance to provide shelter and services for the urban poor
who were displaced from squatter areas in Kuala Lumpur. * Similar activities
also occurred in Indonesia® and the Philippines.?”

The World Bank’s housing development policy became evident with
the publication of three documents which constituted a framework for its
urban development programmes.”® This represented a new approach to
low-cost housing, recognising that more than half of the households in
developing countries could not afford to own or build their own houses.
The World Bank approach focused on the provision of affordable sites and
services, and the upgrading of slums. Allocations were to be targeted
towards low-income households but, significantly, subsidies were to be
eliminated and cost-recovery emphasised. World Bank loans were to be
regarded as seed capital from which replication could be pursued and,
perhaps, by demonstration, more capital could be attracted into housing.

In the early 1970s, the United Nations Development Programme
(UNDP) together with the World Bank recommended to the Malaysian
government the need to relocate some urban squatters away from the site
of the proposed Kuala Lumpur-Seremban highway.? The highway project
was part of the World Bank’s Urban Transport Programme in Kuala
Lumpur. The Chinese squatter community in Kampung Salak South was
identified for relocation. A site and services programme was proposed as
the ‘solution’ to resettle these squatters.

The site and services pilot project was funded partly by aloan from the
World Bank. The project catered for the provision of low-cost housing for
1,400 households to resettle squatters affected by the construction of the
new Federal Highway-Route 1 (Kuala Lumpur-Seremban Expressway). It
also included about 500 industrial and commercial sites and upgrading for
approximately 2,000 households.

The project comprised three major components:
® New sites and services;
® Squatter area upgrading; and
® Sites and services units.

25. Wegelin, Emicl (1978), Urban Low-Income Housing and Development.

26. National Development Corporation, Indonesia (1976), Housing Policy and Program
in Indonesia; and Socgijoko, Sugianto (1985), ‘Managing the Delivery of Urban
Services for the Poor in Indonesia: Case Study of KIP in Bandung’.

27. Santiago, AsteyaM (1985), ‘San Martin de Porres: A Casc Study of Squatter Settlement
Upgrading in Metro Manila’.

28. World Bank (1972), Urbanisation; (1974), Sites and Services Projects; (1975), Housing.
29. Mohd Razali Agus (1992b), ‘Housing Development and the Urban Kampungs’.
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It was divided into three phases. Phase 1 included new sites and services
for 404 residential lots, 63 small industrial lots, 10 shop-houses and a
community centre. Facilities and services were provided mainly for squat-
ters displaced by the construction of the Kuala Lumpur-Seremban Express-
way and the Southern Middle Ring Road project in the first phase.*

Actual cost-recovery for the project was made through plot sales based on
direct and averaging basis. The latter approach embodied some cross-
subsidisation between the costs of residential, industrial and commercial lots.
Industrialand commerciallots generated sufficient surplus to cover the deficits
in the sales of the residential lots. With cross-subsidisation, plot dimensions
and the standards of services varied, with higher cost units having better
provisions. This created some segregation in the development of this pro-
gramme. Some administrative weaknesses also resulted in the project imple-
mentation. As Peter W Amato highlighted, bureaucratic red tape delayed the
progress of the project.’! Due to ‘conditions of closed institutional settings’ of
the public agencies, new and innovative approaches in public administration
and bureaucracy tended to be discouraged by the authorities. Foreign consult-
ants also did not take into account the complexity of the project implementa-
tion in a multi-ethnic setting such as the Salak South sites and services project.

Unfortunately, earlier lessons from similar programmes in rural areas
in the 1950s and 1960s were ignored by both local planners and foreign
consultants. The rural sites and services programme was only partly
successful because the concept of core housing was alien to local authorities
and only a few states implemented it.

A number of problems emerged in implementing the sites and services
programme in Kuala Lumpur. Some of these could clearly be expected with
aprogramme as complex and new such as squatter relocation, and sites and
services development in which several federal and local agencies were
involved. For instance, the Federal Territory Land Office was reluctant to
become directly involved in giving new land titles to predominantly non-
Malay squatters because there were no consultations between the Urban
Development Authority, Kuala Lumpur City Hall and other participating
agencies in matters such as land acquisition, planning standards and finan-
cial assistance to squatters.®

30.  World Bank (1976), Appraisal of Second Kuala Lumpur Urban Transport Project; and Mohd
Razali Agus (1992c¢), ‘Spatial Patterns in a Growing Metropolitan Area - Kuala Lumpur’.

31.  Amato, Peter W (1982), “The Malaysian Urban Development Authority: A Case Study’.

32, Amato, Peter W (1982), “The Malaysian Urban Development Authority: A Case
Study’ p272.
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Disputes between these agencies and the contractors had affected the
completion of the project. It took a full four years to construct these houses.
They were only completed in 1980.% It took more than two years to redistrib-
ute them because UDA could not meet the new requirement of selling the
houses to Malay squatters. As a result, many land plots reserved for Malay
squatters were left vacant. About 30 per cent of them eventually resold their
houses to middle-income Chinese buyers.

The Ministry of Housing and Local Government had, since the Fourth
Malaysia Plan, been actively involved in the Site and Services Scheme —aimed at
providing housing for households with incomes of less than RM500 per month.
Two types of low-cost houses were constructed by the Ministry.* For the first
option, only site and basic infrastructure were provided at a cost of RM5,000 for
alot size of about 395 square meters. The second option offered site and basic
infrastructure plus a core house with about 400 square meters space, complete
with sanitary services, at RM 10,000 per unit. The core unit was planned to
accommodate future expansion. The National Housing Department supervised
and monitored the implementation of the Site and Services Scheme.

The buman settlement concept

Under the FifthMalaysia Plan, housing programmes began to be implemented
along the concept of human settlement. Under this concept, the provision of
social facilities such as schools, clinics, and community halls was emphasised,
alongside the provision of basic infrastructural facilities and the promotion of
economic opportunities. This was a continuation of the national development
strategy to upgrade the quality of life and to promote national unity.

The implementation of the human settlement concept in the housing
industry was accepted gradually, first by the public sector and later contin-
ued by private sector developers. Provisions were made for large-scale
housing development projects in major urban centres to include social
facilities and amenities for new settlements. Basic infrastructure, social
facilities and commercial sites, including primary and secondary schools,
community halls, mosques, clinics, shop-lots, open space and recreational
areas, had to be allocated in the site and layout plans of these areas. In
smaller housing estates, communities had to share common facilities
provided by developers of neighbouring areas.

33. Johnstone, Michael (1983), ‘Housing Policy and the Urban Poor in Peninsular
Malaysia’ p263.

34. Ministry of Housing and Local Government Malaysia (1994a), Housing Strategies and
Programmes in Malaysia; and (1994b), National Housing Development.
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The integrated human settlement programme was first introduced and
implemented in Kuala Lumpur’s New Growth Areas (NGAs) located at
the fringes of the city.® Four areas were designated as New Growth Areas
—Wangsa Maju, Bandar Tun Razak, Bukit Jaliland Pusat Bandar Damansara.
New low-income settlements were part and parcel of this programme under
the integrated human settlement approach.* This was key to the undertak-
inginaddition to the provision of social facilities such as schools, clinics and
community halls. These integrated settlements expanded the range of
possibilities open to the urban poor for socio-economic improvement and
created ‘informal sector’ job opportunities. The Kuala Lumpur Structure
Plan (1984) stated one of its objectives to be to create four major sub-
centres of self-contained mini-cities structured to meet the socio-eco-
nomic needs of residents and the surrounding areas.”’

Planned with the objective of promoting neighbourliness among
residents, Wangsa Maju town exemplifies the ideal, well-planned town-
ship.*®* It was designed to meet the need for quality living and equipped with
social facilities and modern infrastructure. In line with the public housing
policy, the development consisted of five-storey walk-up flats surrounded
by pedestrian malls, free from traffic. Green belts lined the walkways.
WangsaMaju’s comprehensive layout plan enhanced the naturalundulating
landscape with modern development. To date more than 80 per cent of the
projected population have moved into this integrated settlement township.
Public facilities such as schools, a mosque, surau/madrasah, a community
hall, a public library, a clinic, a playground, shop-lots and a hawkers’ centre
have been provided. Adding to their convenience, these facilities were
situated in the centre of the township and linked to the pedestrian malls.

The modern layout was designed to provide easy access for residents without
sacrificing environmental aspects. A hawkers’ centre was created to accommodate
both legal and illegal hawkers under one roof. This was to encourage small
enterprises in newer areas of the city to be formalised by Kuala Lumpur City Hall.
Nevertheless, a few hawkers have returned to their former sites in the city centre.

35. Mohd Razali Agus (1989a), ‘New Housing Policy in Malaysia: Public and Private Co-
operation for the Development of Low-Cost Housing’.

36. Mohd Razali Agus (1987), “The Role of the State in Distributing Low-Cost Housing
in Malaysia: A Comparative Study’; and (1989a), ‘New Housing Policy in Malaysia:
Public and Private Co-operation for the Development of Low-Cost Housing’.

37. Mohd Razali Agus (1987), “The Role of the State in Distributing Low-Cost Housing
in Malaysia: A Comparative Study’; and (1989a), ‘New Housing Policy in Malaysia:
Public and Private Co-operation for the Development of Low-Cost Housing’.

38. Mohd Razali Agus (1992b), ‘Housing Development and the Urban Kampungs’, p35.
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Inruralareas, the human settlement concept was implemented through
village regrouping programmes. When the concept was first introduced in
1986, itadhered to the objectives of providing social and basic infrastructural
facilities, and promoting economic opportunities.” Implementing this
concept in the local authorities’ structure plans would ensure the availabil-
ity of these facilities in housing projects.*

The federal governmentalso recommended the type and quality of houses
to be built by developers. Affordable housing for rental to lower income
groups was made available in major urban areas. The housing units under the
programme were rented out for a minimum period of 10 years with an option
to purchase at the end of the period.

As part of efforts to stimulate the economy during the mid-1980s
recession, the federal government launched the Special Low-Cost Housing
Programme (SLCHP) in 1986. Besides helping to stimulate economic
growth the three-year programme, which was targeted for completion in
1988, was also meant to increase the supply of low-cost houses. Special
privileges were given to the project to enable it to meet its objectives. These
included the establishment of a single state-level agency to co-ordinate and
regulate all the relevant rules, regulations and standards, as well as to the
provision of easier access to funding from various financial institutions.

Malaysia Incorporated and housing policy

Clearly there are limitations to the public sector’s capacity to produce low-
cost housing and the government seems to have realised this.* Added to
this, there is a growing thinking among housing developers and profes-
sional bodies that the public sector in Malaysia has been burdened with too
many responsibilities.* Hence, it cannot be expected to change rapidly to
meet new targets of constructing low-cost housing, especially in redevelop-
ing low-income settlements in major urban areas. Since the public sector
cannot be expected to undertake the task alone, a new policy has been
formulated to incorporate new sectors such as the private and informal
sectors in housing development programmes. In fact, the private sector has

39.  Sixth Malaysia Plan, 1991-1995.
40. Fifth Malaysia Plan, 1986-1990, p526.

41. Lim, Cheng Tatt (1982), ‘Implementation of Low-Cost Housing Under the Fourth
Malaysia Plan’.

42. Sen, MK (1986), ‘Problems and Obstacles from the View of the Construction
Industry’; and Mohd Razali Agus (1986b), ‘Politics of Housing’.
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been designated to play the leading role and provide the dynamism in
economic growth. As early as 1969, the federal government had proposed
that the public sector merely facilitated private sector investments in large-
scale development.® Public sector participation was limited to public works
and agricultural development.

In 1981, the federal government encouraged the private sector to lead
in prov1d1ng the stimulus for economic growth and to spearhead further
development in public housing programmes. Both the public and private
sectors have participated actively in the construction of houses for the
lower income groups. This strategy was aimed at reactivating and stimulat-
ing the construction sector as well as creating and providing more employ-
mentactivities. The private sector’s role in partnering with the public sector
to develop such projects is now seen as one of the ways to enhance its image.

The private sector has often been stigmatised as a body which
perpetuated only the interests of the middle and upper classes, and its
own profit maximisation motives in its endeavours.* The private sector
has been willing to invest in low-cost housing projects because govern-
ment land is used for housing. Low premiums are paid for land identi-
fied for low-cost housing projects. It is also federal government policy
to ensure that private housing developers conform to the compulsory
construction of 30 per cent low-cost housing units in any housing
development project —in line with the government’s drive to encourage
developers to fulfil their social obligation to the low-income groups.

In turn, the public sector has committed to reduce administrative delays
in converting land for housing development since such delays increase devel-
opment costs and finance charges.” Another aspect of the public-private co-
operation is the incorporation of the informal sector by policy-makers in the
low-cost housing policy.* Under this policy, squatter settlements are identi-
fied to be redeveloped by private housing developers. Both the commercialand

43.  Second Malaysia Plan, 1971-1975.

44.  Johnstone,Michael (1982), ‘Residential Constructionand Financial Institutions in the
Periphery: A Case Study from Peninsular Malaysia’; Drakakis-Smith, David (1977),
‘Housing the Urban Poorin West Malaysia: The Role of the Private Sector’;and Mohd
Razali Agus (1995a), ‘The State and Low-Cost Housing in Peninsular Malaysia’.

45. Lim, Cheng Tatt (1982), Tmplementation of Low-Cost Housing Under the Fourth
Malaysia Plan’; and Tan Soo Hai (1983), ‘Low-Cost Housing in Malaysia: a Review of
Public Sector Involvement’.

46.  Mokhtar, Long Idris (1993), ‘Urban Housing With Special Emphasis on the Squatter
population of Kuala Lumpur’; and Mohd Razali Agus (1993b), ‘Squatter Settlements
Should be Redeveloped'.
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residential units are constructed by private developers and the relocated
squatters are guaranteed low-cost housing units at RM25,000 or less. In
implementing this policy, the government has provided general guidelines on
the concept of partnership between the private and public sectors, and the
participation of the lower income groups in low-cost housing programmes.*’
Thus, the low-cost housing policy under the National Development Policy
(NDP) and the Second Outline Perspective Plan (OPP2) emphasised the
enhanced role of private developers in the national economy and the greater
support to be provided by the government agencies.

The privatisation policy

In the Sixth Malaysia Plan, the housing policy was geared towards attaining
the objectives of the National Development Policy and the Second Outline
Perspective Plan (1991-2000).* This housing policy still emphasised the
development of low-income housing based on the human settlement
concept, a continuation of the NEP programmes. However, a new policy
of privausation of public low-cost housing was introduced to solve the
housing problem for the poor and lower income groups.” With privatisa-
tion, the federal government envisaged the housing sector playing the
leading role in stimulating economic growth and in spearheading further
industrialisation and urban development.*®

The NDP maintains the basic strategies of the NEP which aimed to
eradicate poverty and restructure society to correct social, economic and
regional imbalances and thereby contribute towards national unity. More
importantly, the NDP provides the impetus for the country to achieve a fully
developed nation status by the year 2020.

Two main dimensions of the National Development Policy that are
related to public housing policy in Malaysia are discussed here.

47.  Sixth Malaysia Plan, 1991-1995; and Seventh Malaysia Plan, 1996-2000.

48. MohdRazali Agus (1995a), ‘The State and Low-Cost Housing in Peninsular Malaysia’;
and (1995b), ‘Pembangunan Perumahan Wargakota’.

49. Mokhtar, Long Idris (1993), ‘Urban Housing With Special Emphasis on the Squatter
population of Kuala Lumpur’; and Othman, Abdul Halim, Abdullah Talib and Sanusi
Osman (1982), ‘Malaysia and the Housing Problems: Searching for Solutions’.

50. Drakakis-Smith, David (1977), ‘Housing the Urban Poor in West Malaysia: The Role
of the Private Sector’;and Mohd Razali Agus (1986a), “The New Role of the Publicand
Private Sectors in Implementing the Special Low-Cost Housing Program: The Malaysian
Experience’ and (1989a), ‘New Housing Policy in Malaysia: Public and Private Co-
operation for the Development of Low-Cost Housing’.
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First, there is nowa greater emphasis on the anti-poverty strategy both
in rural and urban areas with a view to eradicating hard core poor house-
holds by the year 2000. Second is the rapid development of an active
Bumiputera Commercial and Industrial Community (BCIC) as an essen-
tial strategy to increase Bumiputera participation in the economy.

The public housing policy, especially the low-cost housing policy,
stresses not only the need to eradicate poverty butalso to create new Malay
urban communities which are active in the national economy. Prime
Minister Dato’ Seri Dr Mahathir Mohamad has highlighted the need to
increase the number of middle class Malay entrepreneurs by the year 2000.
House-ownership has been given more attention by the federal govern-
ment in expanding the urban Malay middle class.

The main objective of the housing initiative under the National Develop-
ment Policy is to ensure that all Malaysians, particularly the lower income
groups, have access toadequate and affordable housingand related community
facilities.”' The emphasis is still on the human settlement concept with the
introduction of new approaches. Under the earlier human settlement concept,
community facilities were mainly provided by the local authorities. The main
problem with this approach was the tendency of housing developers to depend
on local authorities to provide community facilities and social services.

Under the new concept of human settlement, the federal government
has encouraged private developers to provide new facilities and services as
part of their social responsibility to the nation. The concept of social
responsibility has found gradual acceptance among some developers who
are committed to the implementation of ‘caring society’ programmes.*

However, in 1996, Deputy Prime Minister Dato’ Seri Anwar Ibrahim
announced a new strategy to resolve the low-cost housing needs of the
country. The announcement emphasised the role of the Employees Provident
Fund (EPF) to undertake massive low and medium-cost housing projects
throughout the country. According to the EPF, 60 per cent of the 20,000
housing units will be low-cost units to be sold at RM25,000 each. Another 20
per cent will be in the medium-low range to be sold at not more than RM60,000
each and the remaining 20 per cent will be medium-cost to be sold at not more
than RM80,000 each.* This is in line with the Ministry of Housing and Local
Government’s plan to build 800,000 houses under the Seventh Malaysia Plan.

51.  Fifth Malaysia Plan, 1986-90.

52. Sixth Malaysia Plan, 1991-1995; and Mohd Razali Agus (1994), ‘Urban Growth,
Poverty and the Squatter Phenomenon in Kuala Lumpur’.

53.  Seventh Malaysia Plan, 1996-2000.
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Sustainable low-cost housing policy

The concept of sustainable development involves the integration of technologi-
cal, economic, social and political processes. In Malaysia, sustainable develop-
ment literature has highlighted the fact that environmental degradation is often
caused by poverty, especially in urban areas, as the urban poor are forced to
exploit resources beyond their renewal limits.** Consequently, the government
has identified eradication of poverty and restructuring of society as part of the
main objectives of the national development plan. The implementation of low-
cost housing programmes in Malaysia has emphasised the interaction of eco-
nomic development, desired social structure and ecological sustainability.

More importantly, the strategy foran 1nteg3rated housing development
programme has been employed in the construction of low-cost housing in
Malaysia.”® In many housing development programmes, the public sector
played a crucial role in the planning and implementation of low-cost
houses. Although there appears to be adequate housing for the whole
population there is considerable disparity in the quality of housing. The
main areas of concern revolve around the lower income groups occupying
squatter settlements or sub-standard housing, and the gap between the
lower income and the other groups.

Asaresultof rapid urbanisationand industrialisation in Malaysiain the last
two decades, there 1s a greater increase in urban population density with its
attendant problems. Increased density means greater demands on the existing
land for housing, employment opportunities and services. The continuing
migration of the rural poor has literally transformed rural poverty into urban
poverty.” However, the federal government has introduced several measures
to reduce or eradicate urban poverty in Malaysia through a special housing
programme for the hard-core poor.

Kuala Lumpur City Hall figures showed that in 1984, the number of
households living below the poverty level, that is, with a monthly house-
hold income of less than RM350 was 4.9 per cent or 11,800 households. In
1987, this increased to 5.2 per cent or 12,200 households. Figures for 1992

54.  Fifth Malaysia Plan, 1986-90; and Mohd Razali Agus (1993b), ‘Squatter Settlements
Should be Redeveloped’.

55. Mokhtar, Long Idris (1993), ‘Urban Housing With Special Emphasis on the Squatter
population of Kuala Lumpur’; and Mohd Razali Agus (1989b), ‘Public Sector Low Cost
Housing in Malaysia’.

56. Othman, Abdul Halim, Abdullah Talib and Sanusi Osman (1982), ‘Malaysia and the
Housing Problems: Searching for Solutions’.
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showed that out of the total 190,899 squatters, 12.1 per cent had a monthly
household income of less than RM300.” The Implementation and Co-
ordination (ICU) of the Prime Minister’s Department estimated that there
were about 13,100 hard-core poor households with incomes of less than
RM202 a month in urban areas in Peninsular Malaysia.*

A study on household incomes carried out among squatters in Kuala
Lumpur between 1983 and 1992 indicated that more than two-thirds earned
less than RM500a month.* However, some of these squatter settlements were
not too badly off in terms of access to social and health amenities. Although
these settlements are considered to be illegal, the government has since the
mid-1980s adopted a more tolerant attitude towards squatters and squatter
settlements. The accommodative gesture by the government is a pragmatic
approach in dealing with the problem and with long-term national develop-
ment strategies.®® Aiming to have a more balanced ethnic population distribu-
tion, the government has encouraged Bumiputeras to migrate to urban areas
as part of a strategy to change the character of the urban population, which has
been dominated by non-Bumiputeras before 1971.

Squatter problems were more acute in Kuala Lumpur than in other cities
because of several reasons. First, Kuala Lumpur, as the centre of administrative
and commercial activities in Malaysia, attracted a large number of rural-urban
migrants. Second, the government placed more priority in ensuring that Kuala
Lumpur had a balanced ethnic composition of population.® Third, this was
part of the government’s strategy to create a new Bumiputera community who
actively participated in commerce and industry.

The process of squatter redevelopment was a very difficult exercise due
to the lack of available and suitable land in urban areas. Nevertheless such
an exercise did take place wherever possible. Redevelopment of squatter
settlements under the public and private partnership had been carried out
by Kuala Lumpur City Hall since the second half of the Fourth Malaysia Plan
to ease overcrowding in these settlements. According to City Hall, 11 squatter
settlements had been redeveloped by private housing developers. This is
expected to increase to 21, involving a total area of about 1,500 hectares. The

57.  KualaLumpur City Hall (1992), Deraf Laporan Akhir Banci Semula Setinggan Wilayah
Persekutuan 1992.

58.  Fifth Malaysia Plan, 1986-90 and Sixth Malaysia Plan, 1991-1995.

59. MohdRazali Agus (1994), ‘Urban Growth, Poverty and the Squatter Phenomenonin Kuala
Lumpur’.

60. Mohd Razali Agus (1995a), “The State and Low-Cost Housing in Peninsular Malaysia’.
61. Kuala Lumpur City Hall (1984), Kuala Lumpur Structure Plan.
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number of squatter dwellings affected is about 10,000 units. The entire
programme is expected to accommodate 35,000 low-income households.*?

Between 1978 and 1988, City Hall relocated about 45,606 squatters,
first to transit areas and later to public low-cost housing schemes.”
Squatters were thus moved about from single-unit dwellings with few, if
any, basic amenities, to temporary wooden row houses with about 10
dwellings in each unit. From there, they were eventually transferred to five-
storey walk-up flats or, commonly, to high-rise units. A large number of
squatter families thus had to undergo a period of rapid adaptation, beset
with discontinuities, before being located in settled conditions with the
advantage of basic amenities. Emiel Wegelin’s detailed study of three low-
cost housing projects in Kuala Lumpur revealed that resettlement of
squatters in low-cost housing brought about substantial improvements in
the housing environment in physical terms.* Such improvements included
sanitation, piped water, electricity, security and privacy.

Kuala Lumpur City Hall estimated there were about 25,000 squatter
families and a total squatter population of 103,370 in the city in 1970. Malays
comprised about 20 per cent of the total squatter population, Chinese 67 per cent
and Indians 13 per cent. From 1970 to 1980, the squatter population rapidly
increased to 46,000 squatter familiesand a total population 0f236,101. The Malay
squatter population grew most rapidly, followed by Indians. In terms of total
percentages, the Chinese squatter population declined from 67 per centin 1970
to 53.6 per cent in 1980 and subsequently to 44.5 per cent in 1992.%

The slight decline in the total population of squatter settlements and redevel-
opmentof selected squatter settlements between 1980 to 1992 werearesult of City
Hall policies. Squatter movements were monitored regularly and checks imposed
bothon theexpansion of existing squatter settlementsand on theformation of new
ones. About 202 squatter settlements still remain in Kuala Lumpur, located in
various areas between the central business district and the periphery of the city.*

62. Mokhtar, Long Idris (1993), ‘Urban Housing With Special Emphasis on the Squatter
population of Kuala Lumpur’; and Mohd Razali Agus (1993b), ‘Squatter Settlements
Should be Redeveloped’, and (1994), “‘Urban Growth, Poverty and the Squatter
Phenomenon in Kuala Lumpur’.

63. Kuala Lumpur City Hall (1992), Deraf Laporan Akhir Banci Semula Setinggan Wilayah
Persekutuan 1992.

64. Wegelin, Emiel (1978), Urban Low-Income Housing and Development.

65. Kuala Lumpur City Hall (1992), Deraf Laporan Akbir Banci Semula Setinggan Wilayah
Persekutuan 1992; and Kuala Lumpur City Hall and Centre for Housing, Development
and Planning Studies, USM (1993), Bancian Semula Setinggan Wilayah Persekutuan
Kuala Lumpur 1992.

66. Mohd Razali Agus (1994), ‘Urban Growth, Poverty and the Squatter Phenomenon in
Kuala Lumpur’.
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Migrants continue to replace the relocated squatters. Overall, the number
of squatters has decreased from 45,048 households making up a total popula-
tion of 234,693 living in 32,066 dwellings in 1990, to 36,168 households with
a total population of 190,899 living in 34,353 dwellings in 1992. Kuala Lumpur
City Hall has said that the financial allocation for public low-cost housing is
inadequate.®’ In the Sixth Malaysia Plan, Kuala Lumpur City Hall planned to
build 30,396 units of low-cost housing costing approximately RM703 million.
However, only RM79.35 million was approved by the federal government.
Only 4,424 units were built by City Hall in the 1991-95 period.

Low-cost housing expenditure

Public low-cost housing has been given priority in the development thrust since
1971 with a large portion of the public housing budget allocated for low-cost
housing projects. Expenditure for low-cost housing expenditure has increased
steadily from 42.5 per cent in the Second Malaysia Plan to 54.5 per cent in the
Seventh Malaysia Plan (see Table 2). In value terms, the increase has been very
significant, increasing manifold year by year from RM102 million in the Second
Malaysia Plan to RM633 million in the Third Malaysia Plan, RM 1,700 million in
the Fourth Malaysia Plan, RM2,000 million in the Fifth Malaysia Plan, RM2,013
million in the Sixth Malaysia Plan and RM3,340 million in the Seventh Malaysia
Plan. For the period of 1996-97, the allocation for low-cost housing has been
increased further, especially housing for the hard-core poor programme.

Table 2: Allocations for low-cost housing in national development

plans

Development plan period Low-cost housing Low-cost housing allocation
allocation (RM million) Total public housing budget (%)

Second Malaysia Plan (1971-75) 102 425

Third Malaysia Plan {1976-80) 633 32.2

Fourth Malaysia Plan (1981-85) 1,700 4138

Fifth Malaysia Plan {1986-90} 2,000 50.0

Sixth Malaysia Plan {1991-95} 2,013 52.3

Seventh Malaysia Plan (1996-2000) 3,340 54.5

Sources: First to Seventh Malaysia Plans and Mid-Term Reviews, Second to Sixth Malaysia Plans.

67. Mokhtar, Long Idris (1993), ‘Urban Housing With Special Emphasis on the Squatter
population of Kuala Lumpur’; and Abdullah, Taufik (1982), ‘Housing Finance-
Policies and Objectives’.
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Implementation and performance

In the pre-Independence years of 1953-57, the Housing Trust, which had been
assigned the task of acting as the government’s agent in low-cost housing
construction, had builta total of 1,496 houses (see Table 3). During 1966-70, the
Housing Trust was most productive in offering its services to state governments
to construct low-costhouses. The Housing Trust’s achievementin constructing
low-cost houses in pre-cast concrete was highlighted by Newcombe.** Salient
design features of Housing Trust houses included a north-south orientation,
preferably facing the prevailing breezes, one-room width to ensure through
ventilation, well-insulated over-hanging roof, and uninsulated curtain walls with
large openings. Theses houses were built at an angle to the road to intercept the
prevailing breeze and floor areas ranged from 510-910 square feet.

The Federal and Colonial Housing Society, founded in Singapore in
1950, was renamed Malaya Borneo Building Society (MBBS) in 1969.
MBBS was later split into Malaysian and Singapore branches, and in March
1972, the present Malaysia Building Society Berhad (MBSB) was formed
with the objective of providing loans for lower cost housing projects.”’

Table 3: Number of houses built by the Housing Trust, 1953-74

Year Housing units Year Housing units
1953 120 1964 1,489
1954 30 1965 933
1955 161 1966 1,086
1956 378 1967 1,142
1957 807 1968 2,285
1958 660 1969 10,748
1959 592 1970 1,464
1960 146 1971 1,081
1961 431 1972 338
1962 1,176 1973 174
1963 1,197 1974 3

Source:  Jagatheesan, N (1979}, ‘Housing Finance in Malaysia“ in Public and Private Housing in
Malaysia, edited by Tan Soo Hai and Hamzah Sendut, Kuala Lumpur: Heinemann, p 29.

68. Newcombe, Vernon Z (1955), ‘Low-Cost Housing in Malaya’.
69. Mohd Thalha Ali Thambi (1979), ‘Administration of Public Housing’.
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Table 4: Public housing performance, 1971-85 (units)

Development plan period Planned Completed %

Second Malaysia Plan:

All public housing programmes 100,000 86,076 86

Low cost housing programmes 44,000 13,244 30
Third Malaysia Plan:

All public housing programmes 220,000 121,500 55

Low cost hausing programmes 73,500 26,250 36
Fourth Malaysia Plan:

All public housing programmes 398,570 201,900 51

Low cost housing programmes 176,500 71,300 40
Total public housing programmes 718,570 409,476 57
Total low cost housing programmes 294,000 110,794 38

Sources: First to Seventh Malaysia Plans and Mid-Term Reviews, Second to Sixth Malaysia Plans.

Table 5: Public and private sector low-cost housing performance,
1981-85 (units)

Programme Planned Completed %
Public sector 398,570 201,900 50.6
Public low cost housing 176,500 71,310 40.4
Housing in land schemes 110,010 34,980 318
Institutional quarters 58,500 25,450 435
Medium and high cost 53,560 70,160 1309
Private sector 524,730 204,170 389
Private developer low cost housing 90,000 19,170 21.3
Private developer medium and high cost housing 259,470 85,630 33.0
Co-operative societies 25,260 4,570 18.1
Individuals and groups 150,000 94,800 63.2
Total 923,300 406,070 439

Source:  Fifth Malaysia Plan 1966-1990, Kuala Lumpur, p522.
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The public sector’s performance in housing development has become of
lesser significance since 1971. In the Second Malaysia Plan, the public sector
completed 86 per cent of total units planned (see Table 4). This decreased to
55 per cent in the Third Malaysia Plan and 51 per cent in the Fourth Malaysia
Plan. The public sector performed poorly in developing low cost housing,
completing only 30 per cent of planned units in the Second Malaysia Plan and
36 per cent in the Third Malaysia Plan. During the Fourth Malaysia Plan, the
public sector concentrated mainly on low cost housing programmes in urban
areas and the provision of sites and services in rural areas. The private sector
concentrated on medium and high-cost housing programmes in urban areas,
completing more than 400,000 units from 1971-85.

The overall achievements of both the public and private sectors were not
satisfactory in the Fourth Malaysia Plan (see Table 5). The public sector
completed 51 per cent of planned units while the private sector achieved only
39 per cent. The public sector had been expected to build more low-cost
housing but completed only 40 per cent of the total 176,500 units planned.
From 1981-85, some state housing corporations were heavily involved in
developing industrial sites and construction of medium and high-cost housing,
and exceeded their housing targets (completing 130 per cent of planned unit).
These corporations competed with the private developers and diverted some
of the funds meant for low-cost housing to medium and high-cost housing.”

Under the Fifth Malaysia Plan, the public sector was expected to
construct about 149,000 units of houses — 120,900 low-cost units and the
rest medium and high-cost units. State governments completed about
18,000 low-cost housing units for the rental scheme and about 17,800 units
tor sale. The government jointly with the private sector developed an
additional 37,200 units.

During the Sixth Malaysia Plan, a total of 573,000 unit of houses were
planned for construction to meet requirements and replacement of dilapi-
dated units.”' The performance of the housing industry during this period
was very encouraging with the completion of 647,460 units or 113 per cent
of the target. The public sector had completed only 48.6 per cent of the
174,000 units planned (see Table 6) while the private sector completed
399,000 units or 141.1 per cent of the target (see Table 7).

In the Seventh Malaysia Plan, the federal government had proposed
to build 800,000 housing units (see Table 8). This comprised 35,000 units
for the poor, 200,000 low-cost units, 350,000 low/medium-cost units,

70.  Mohd Razali Agus (1989b), ‘Public Sector Low Cost Housing in Malaysia’.
71. Seventh Malaysia Plan, 1996-2000, p556.
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Table 6: Public housing performance, 1991-95

Target Completed (%)
Programme Low- Medium- High- Total Low- Medium- High- Total
cost cost Cost cost cost cost
Public low-cost housing 24,430 24,430 437 437
Site & services 15,570 - - 15,570 30.2 30.2
Housing by 13,100 29900 2,300 45300 1435 696 1178 934
commercial agencies
Housing by land schemes 56,100 ) 56,100 134 558.0 93.4
Institutional quarter & 17,600 14,700 300 32,600 27.3 941 470 57.6
staff accommodation
Total 126,800 44,600 2,600 174,000 36.7 789 109.6 48.6
Source:  Seventh Malaysia Plan, 1996-2000.
Table 7: Private housing performance, 1991-1995
Target Completed (%)
Programme Low- Medium- High- Total Low- Medium- High- Total
cost cost Cost cost cost cost
Public low-cost housing 44,080 44,080  183.0 183.0
Site & services 171,620 171,620 76.5 76.5
Housing by - 145,800 145,800 164.7 164.7
commercial agencies
Housing by land schemes 24,800 24,900 3998 3998
Institutional quarter 1,300 10,700 1,200 12600 2220 71.0 1039 897
& staff accommodation
Total 217,000 155900 26,100 399,000 990 158.6 386.2 141.1
Source:  Seventh Malaysia Plan, 1996-2000.,
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Table 8: Housing needs by state and category of houses, 1996-2000

State Housing for Low-cost Low- Medium- High-cost
the poor medium cost
Johor 1,400 24,000 52,000 23,000 12,600
Kedah 3,000 16,000 25,000 4,900 2,100
Kelantan 5,500 17,000 18,000 2,000 1,500
Melaka 400 4,400 9,000 2,800 1,400
Negeri Sembilan 600 7,900 14,000 4,500 2,500
Pahang 800 10,000 19,000 4,300 1,900
Perak 1,800 17,200 29,000 8,000 3,000
Perlis 300 1,700 3,000 1,000 500
Pulau Pinang 500 7,000 17,000 7,000 4,500
Sabah 2,600 35,900 52,000 12,000 7.500
Sarawak 12,400 15,600 26,000 12,000 8,000
Selangor 1,200 26,800 53,000 38,000 32,000
Terengganu 4,300 8,700 11,000 2,000 1,000
Kuala Lumpur 100 5,900 14,000 8,000 6,000
Labuan 100 1,900 2,000 500 500
Total 35,000 200,000 350,000 130,000 85,000

Source:  Seventh Malaysia Plan, 1996-2000.

130,000 medium-cost units and 85,000 high-cost units. The private
sector would play a more significant role in completing 570,000 units or
71 per cent of the total. Specifically, the private sector would construct
140,000 units of low-cost housing, 240,000 low/medium units and 80,000
high-cost units.”

Two important observations can be made. First, the private sector was
not involved in the Housing for the Poor programme. Second, the private
sector was given the task of constructing 80,000 high-cost units which is
well below its capability. In the Sixth Malaysia Plan, the private sector had
completed 100,728 high-cost housing units — nearly five times the original
target of 26,100 units.

72.  Seventh Malaysia Plan, 1996-2000.
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Housing for the bard-core poor

Anallocation of RM1.4 billion was made in the Budget to implement housing
for the poor in 1994. This involved an allocation of RM504 million in financial
year 1994 and the creation of a RM900 million Low-Cost Housing Fund to be
administered by Bank Negara Malaysia to administer two programmes.”

In the first programme, about RM 300 million was set aside to provide
financing for housing development. Housing developers were to be charged a
nominal interest of 2 per cent per annum to utilise the funds for bridging
finance. These developers must have already obtained layout and building plan
approval from the relevant state and local authorities. Bank Negara Malaysia
would ensure that the financial institutions complied strictly with federal
government guidelines in utilising the above funds. Lower income groups who
were eligible to buy the low-cost houses were to be provided with financing of
up to 95 per cent of the value of the houses, payable over a period of 25 years
with an interest rate not exceeding 9 per cent per annum.

For the second programme, an allocation of RM600 million was set aside for
the construction of flats in major towns with acute squatter problems. About
15,000 units for rent to the hardcore poor were in various stages of construction.
Another 21,585 low-cost housing units were being built with financing charged
at 2 per cent interest to developers. It is anticipated that about 36,585 poor
households would enjoy decent shelter under these two programmes.

In its efforts to overcome the low-cost housing shortage, Kuala Lumpur
City Hall has allocated RM88.5 million under its 1996 budget to build housing
projects under the Housing for the Hardcore Poor scheme.”* In the first
project at Kampung Datuk Keramat, two blocks of 17-storey flats consisting
of 441 units are being built. The completed houses are to be rented out at a
monthly rental of RM124 for a duration of five years to lower income groups
earning a monthly household income of between RM200-RM500 in Kuala
Lumpur. The other schemes are in Gombak Phase 1 and 2 (912 units), Genting
Kelang (1,824 units), Kampung Limau and Kampung Selamat in Jalan Pantai
Dalam (900 units) and Bandar Tun Razak (912 units). Other state govern-
ments have also launched low-cost housing programmes. Johore is undertak-
ing a massive housing programme called ‘Rumah Rakyat” (People’s Housing)
involving more than 32 private developers and an investment of RM3.7 billion
to build 133,646 units of low and medium-cost houses over the next four years.

73.  Ministry of Housing and Local Government Malaysia (1994a), Housing Strategies and
Programmes in Malaysia; and (1994b), National Housing Development.

74, Shaik Osman Majid (1996), Low-Cost Houses: Whose Baby Is 1t?, New Straits Times
January 14, p29.
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Housing problems

Several problems in the implementation of housing have been identified and
many of these issues have been raised by the private sector, especially the
Housing Developers Association (HDA). Highlighted here are the problems
faced in housing development by both the public and private sectors.

Land use

The most common complaint is the delay in processing and approval of
applications forland development, conversion, subdivision, and issuance of
titles. Both the state and district land offices are held responsible for the
delays. At the district level, the District Officer and the Senior Assistant
District Officerare responsible for processing applications on land matters
before consideration by the state land office. At the state level, the land
portfolio is usually chaired by a senior executive councillor, an assembly-
man elected during the general election with a five-year term of office unless
he is re-elected. Besides being responsible for his constituency, he also has
to make major decisions for other areas in the state.

Delays sometimes result because some private developers who are
involved in public low-cost housing projects do not understand the proce-
dures for sending in their applications. For instance, plans must be submit-
ted to the planning section, while land titles and applications for the
conversion of land usage (such as from agricultural to residential status)
have to be submitted to the Collector of Land Revenue/District Officer.

Building codes and planning

At the national level, the local authority is the local planning agency as
stipulated under the Town and Country Planning Act of 1976. A housing
developer has to submit his plans (eg, layout, site and engineering plans) to
the local authorities such as City Hall, and the municipal and district
councils. The private sector has to comply with the many conditions
imposed by the approving authorities and respective departments. There
are numerous laws governing housing development on such matters as
building lines, size of lots, density of development and infrastructural
matters (roads, drainage, sewage, etc.). The developers also have to pay an
additional fee for processing their proposed plans.

Many of these authorities lack professional manpower and only the
Technical Assistant is able to review these plans at the planning division.
Building codes vary from one locality toanotherand from one state to another.
Inapplying fora subdivision of buildings, an index plan must be submitted and
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afee paid to the Collector of Land Revenue. Delays can sometimes take more
than two years to resolve before a final decision is made. Such delays adversely
affect the feasibility and implementation of these projects.

Production and construction

At the national level, both the public and private sectors are given the task
of constructing houses as laid down by the National Housing Consultative
Committee. Although state corporations were expected to play a major
role in constructing and distributing low-cost housing, they preferred to
construct medium and high-cost housing. This diversion from their original
goals has affected the performance of public low-cost housing programmes.
With the private sector also concentrating heavily on medium and high-cost
housing, there seems to be a duplication of resources in this area.

Housing construction technology has changed from the conventional
system to a wider application of industrialised building system. The concept of
industrialisation of the construction industry has been strongly supported by
the federal and state governments but this proved to be ineffective in overcom-
ing the housing shortage and solving the problems of unemployment in urban
areas. In fact, the increase in prices of raw materials such as cement, steel bars,
bricks, and timber partly has affected the ability of housing developers to hold
prices of houses down.

Management and distribution

State governments have imposed several guidelines to control the distribution
of low-cost housing by the private sector. First, the ethnic quota system
requires at least 30 per cent of units in urban areas to be reserved for
Bumiputeras. Second, house-buyers have to meet several criteria in terms of
household income, number of family members, political inclination, and
provide application referees. Such criteria vary from state to state. Both at local
and state levels, varying interpretations of federal government guidelines have
affected the distribution of low-cost housing.

There seems to be a lack of organisational and functional co-ordination
among various government housing corporations at various levels — federal,
regional, state and local. This can partly be attributed to the shortage of
manpower, especially of technical and professional personnel at the state and
local levels. For housing development to be more successful, the active
participation of professional bodies such as the Architects Association of
Malaysia (PAM), the Malaysian Institute of Planning (MIP) and the Associa-
tion of Banks Malaysia (ABM) should be welcomed and encouraged.
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Finance

Funding by various financial establishments such as commercial banks and
finance companies has increased substantially over the last 16 years. At the end
of 1981, 40 per cent of the funding for housing development and ownership
was provided by commercials banks, about 30 per cent by the Treasury
Housing Loan Division and 17 per cent by Malaysia Building Society Berhad.
Under the Fourth Malaysia Plan, the federal government allocated a
sum of RM1 billion for low-cost housing. However, the bulk of the credit
facilities for housing development went to the middle and upper income
households and not to the urban poor who were actually the target groups.”
In the Seventh Malaysia Plan, a total of RM3.34 billion has been allocated
for public housing programmes. Institutional quarters and staff accommo-
dation continued to receive the biggest allocation of RM2.5 billion com-
pared to low-cost housing with an allocation of RM742 million.” A
comprehensive policy of financial assistance to the urban poor needs to be
formulated by the credit and financial institutions to address this issue.

Privatisation and social responsibility

In the current housing development policy, the private sector is obligated to
setasideatleast 30 per cent of planned housing for low-income groups. Profits
from the sales of medium and high-cost housing would be channelled towards
the construction of low-cost housing. This practice of cross-subsidisation,
which is part of the social obligation of private developers of large-scale
developments, hasbeenimplemented quite successfully. With the emphasis on
provision of low and medium-cost housing, the role of private developers in
constructing low-cost housing has gained importance. It is the policy of the
federal government to resettle squatters and other lower income groups in
planned housing estates with adequate infrastructure facilities and social
amenities including schools, clinics and community halls.” In addition to the
provision of infrastructure facilities, the promotion of programmes to foster
neighbourliness is encouraged. Private housing developers have been encour-
aged by state governments and local authorities to follow such principles,
especially in implementing large-scale mixed development housing projects.

75. Johnstone, Michael (1982), ‘Residential Construction and Financial Institutions in the
Periphery: A Case Study from Peninsular Malaysia’; and (1983), ‘Housing Policy and
the Urban Poor in Peninsular Malaysia’.

76. Seventh Malaysia Plan, 1996-2000, p585.

77. Wegelin, Emiel (1978), Urban Low-Income Housing and Development; Johnstone,
Michael (1981), “The Evaluation of Squatter Settlements in Malaysia’; and Kuala
Lumpur City Hall (1992), Deraf Laporan Akbir Banct Semula Setinggan Wilayah
Persekutnan 1992, Kuala Lumpur.
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The concept of social responsibility has been further enhanced with the
participation of target groups in the planning process. This element in the
social responsibility concept is also in line with the government’s Vision
2020 programme to create social justice, economic development and
quality of life in the housing sector. Thus, the planning of affordable low-
cost housing is not merely confined to the housing needs of the urban poor
but also extends to the improvement of job opportunities, social services
and physical infrastructure to enable the target groups to achieve higher
residential standards. This development will set the pace to enable Malaysia
to become a fully developed nation by the year 2020, not only economically
but also in terms of quality of life, ecological considerations and adminis-
trative efficiency of the government. Greater public participation in the
planning of low-cost housing will ensure that other aspects of community
development, including ecological and socio-economic considerations, are
given more attention in the future by housing developers.

Conclusion

The progress of housing development in Malaysia has been gradual and
qu1te impressive despite various constraints and weaknesses. One observa-
tion that can be made is that with public housing programmes continuing
to include the implementation of medium and high-cost housing units, the
performance of the low-cost housing programme has been adversely
affected. In view of this, public sector involvement in medium and high-
cost housing should be downplayed and greater attention paid to the
construction of low-cost housing. In constructing low-cost housing, both
the public and private sector developers should be encouraged to play
complementary roles, instead of competing with each other. The private
and public sectors working in partnership with each other can generate
positive results through the balancing of the quest for profits with consid-
erations of the socio-economic needs of the lower income groups.

Land availability is a prerequisite for efficient urban development.
Lower land costs would make it more feasible to construct low-cost
houses affordably. The identification of suitable sites for housing
development should not surface as a problem again since the govern-
ment has committed to minimise any delays. Improvements have been
made in the procedures for processing applications at the land and
district office. To enhance the process further, state governments
should establish a comprehensive housing information system which
would help create more efficient distribution.
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The federal government should pay more attention to improve the
capacity and efficiency of local authorities in housing management,
planning and manpower training. An effective planning policy should
be accompanied by increased public participation in the planning and
delivery of social services, especially to urban poor. Standardised build-
ing codes and planning procedures should be applied both at the state
and local levels. In this respect, the Town and Country Planning Act of
1976 should be reviewed to accommodate the smooth implementation
of housing development.

New construction technologies should be adopted, especially if they
complement the labour-intensive conventional construction system. Local
entrepreneurship and innovation should be encouraged and supported in
this area. All sectors have a valuable role to play in establishing an efficient
and productive national development strategy.

Training programmes should be provided for employees of local
authorities who are dealing with housing development. Co-operation
and co-ordination at the federal, state and local levels should be
enhanced. The federal government should address any weak areas in the
local authorities and state housing corporations and look into decen-
tralising various policies. Standardisation of criteria that are applicable
to all localities and states should be formulated and implemented. This
will assist the private sector to expedite the process of construction and
distribution of low-cost housing.

Allocations for housing development should be increased in the
future because housing is not only seen as a basic need but also as a
stimulus of economic growth and national development. However,
both the public sector and commercial banks should be more conscious
of the needs of lower-income groups and more efforts made to enable
them to own houses or upgrade their present houses. If implemented
with sincerity and determination, lower income groups could benefit
more from these financial policies.

While the importance of the redevelopment of low-income settle-
ments has been largely ignored in planning and urban development in
developing countries, Malaysia has recently given new emphasis to the
provision of affordable low-cost housing in major urban areas. More
importantly, adopting the concept of social responsibility, private sector
participation has been incorporated in implementing affordable housing
development programmes. The private sector in partnership with the local
and state authorities should provide the basic socio-economic needs of the
lower income groups while meeting their housing needs. Provision of
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affordable low-cost housing enhances the prospects for environmental
upgrading as well as for the development of small and medium-scale
enterprises or industries.

Lastly, a comprehensive national housing and urban development
policy should be formulated by the federal government and implemented
as soon as possible. This policy should incorporate all sectors such as the
public, private and informal sectors so that the objectives and goals of
national development policies could be more meaningful and beneficial.
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CHAPTER 2

Housing Today

Goh Ban Lee

Introduction

The chapter provides an insight into the housing situation in Malaysia. It
begins with a brief discussion on Malaysia’s commitment to adequate
housing, followed by a review of the housing stock, type, occupancy,
vacancy and ownership. Discussion then focuses on the quality of housing,
including the availability of basic amenities and facilities in housing estates,
and a review of the housing market. Major issues such as low-cost housing,
standards and regulations, and the role of developers and professionals are
also highlighted. It concludes with some recommendations to facilitate a
more robust housing industry in Malaysia.

National and international agenda

Malaysia is committed to providing adequate and affordable shelter for its
population. This is reflected not only in announcements made by its political
leaders, but also in the government’s annual budget and development plans.
Deputy Prime Minister Dato’ Seri Anwar Ibrahim has stated that ‘we cannot
have a nonchalant attitude when it comes to providing low-cost houses for the
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people. We must work hard and have a commitment (and) only then will we be
able to provide houses for the tens of thousands of poor people in the country...
The numerous achievements of the country would be meaningless if the basic
needs of its people could not be provided for’.! This commitment to ‘adequate
and affordable housing for the people’ was also adopted in the National Front
(Barisan Nasional) manifesto during the 1995 General Elections. Malaysians
gave the National Front a landslide victory and the government has renewed its
commitment on this. As stated in the Seventh Malaysia Plan (1996-2000), ‘the
objective of the housing development programme is to provide Malaysians of all
income levels accessibility to adequate, affordable and quality houses’ 2 Also, ‘the
government will provide the necessary support and regulatory measures to
ensure the efficient development of the housing industry’.?

Malaysia, of course, is neither unique nor rare in having such a strong
commitment to adequate housing for its citizens. Member countries of the
United Nations which met in Istanbul in June 1996, declared their endorse-
ment of ‘the universal goals of ensuring adequate shelter for all and making
human settlements safer, healthier, more liveable, equitable, sustainable and
more productive’. Popularly known as the Habitat IT City Summit, the
Declaration also stated that as ‘we move into the 21st century, we offer a
positive vision of sustainable human settlements, a sense of hope for our
common future and an exhortation to join a truly worthwhile and enjoying
challenge, that of building together a world where everyone can live in a safe
home with a promise of a decent life, good health, safety, happiness and hope’.

While it may be easy to make promising statements and high-sounding
declarations, it 1s not quite so easy to actually build houses and human
settlements, although this task is perhaps one of the oldest human endeav-
ours of civilised societies since man moved out of caves.

Housing stock

Despite the pessimistic views of some critics, the housing situation in Malaysia is
far from bad. Available data shows that the country may already be over-building,
atleastin terms of quantity. The problem is more of accessibility and affordability.

In the 1995 Statistics Department report on the housing census of 1991,
there were 4,060,900 housing units in the country catering to about 18.379
million people or 3.538 million households. This figure did not take into

1. The Star, May 31, 1994, pl.

[59]

Seventh Malaysia Plan 1996-2000, p555.
3. Seventh Malaysia Plan 1996-2000, p572.
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account collective living quarters, such as hostels, temporary labour camps and
hospitals, and makeshift structures such as schools, garages and mosques
which were not intended for habitation but used as such during the census day.
Seventh Malaysia Plan statistics showed that another 647,460 housing units
were built from 1991 to 1995. According to the Valuation and Property
Services Department, which provides the most conservative figures on housing
accounting only for individual dwelling units in housing estates, an additional
78,694 houses were built in 1996. Therefore, as of 1996, there are about
4,787,000 housing units for a population of about 20 million people.

The housing industry, at least in terms of the number of houses con-
structed, has been very active. Between the two housing censuses carried out
in1980and 1991, there wasan increase of 1,501,300 housing units oranincrease
of 59 percentin 11 years—anaverage of 136,482 units per year. The average rate
of increase in the construction of housing units from 1991 to 1995 was about
129,492 units per year.

Table 1: Distribution of housing units by state, 1991

State No of units Percentage of Average rate of increase
(thousands) total from 1980-91 (%)
Johore 501.1 12.3 6.3
Kedah 320.6 79 3.7
Kelantan 26356 6.5 39
Malacca 120.8 3.0 3.8
Negeri. Sembilan 1794 44 48
Pahang 2375 5.8 4.4
Perak 4701 116 3.6
Perlis 444 11 31
Penang 228.4 56 44
Sabah 364.8 96 10.0
Sarawak 3542 87 52
Selangor 538.1 133 85
Terengganu 164.1 4.0 3.8
Kuala Lumpur 262.7 6.5 5.3
tabuan 11.2 03 11.4
Total 4,060.9 100.0 53

Source:  Department of Statistics Malaysia, General Report on the Housing Census, 1995, p11.
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Housing units were not evenly distributed throughout the country. At
the state level, Selangor had the highest number, accounting for about 13
per cent of the total housing stock in the country in 1991. The Federal
Territory of Kuala Lumpurhad 262,700 units oranother seven per cent. The
otherleading states in terms of housing units were Johore and Perak, which
was not surprising because of their relatively larger land areas (Table 1).

Between 1980 and 1991, the housing stock in Labuan and Sabah
increased by 11 and 10 per cent respectively. One reason for the relatively
fast growth is that these two areas started with rather low numbers of
housing units in 1980. However, states such as Selangor and Johore, which
already had relatively large numbers of units in 1980, also registered high
growth rates of about nine and six per cent respectively, exceeding the
national average of about five per cent. Perlis had the lowest growth rate of
only three per cent between 1980 and 1991. Five states — Kedah, Kelantan,
Malacca, Perak and Terengganu — had annual growth rates of less than four
per cent for the same period.

Prospects for the local housing industry appear to be buoyant in the
foreseeable future with many houses either under construction or in the
pipeline. In 1996, according to the Valuation and Property Services Depart-
ment, about 204,000 housing units were under construction while another
140,000 units were in the pipeline. These figures did not include units
approved by the government, for which construction had not started in that
year. It is possible that not all the houses which had been approved were
actually built, due to instances of abandonment. On the other hand, there
is a strong possibility that more houses were actually constructed than is
shown by the figures, since the accounting method adopted by the Valua-
tion and Property Services Department is very conservative.

The Seventh Malaysia Plan envisages that 800,000 dwelling units are
needed from 1996-2000 —an average of 160,000 units per year. Based on the
past track record for the production of houses, this does not seem to be a
difficult target to achieve. Indeed, with more financially strong firms such
as public-listed companies going into the housing industry, it would be
possible to build even more units if there is an accompanying demand for
houses and proper support from the government.

The problem is more likely to be the pricing of the houses. The govern-
ment expects the following distribution for the 800,000 housing units:
® Low-cost: 235,000 units or 29 per cent;
® Low medium-cost: 350,000 units or 44 per cent;
® Medium-cost: 130,000 units or 16 per cent; and
e High-cost: 85,000 units or 11 per cent.
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Table 22 Housing units, 1996

State No of Increase Percentage  No of units No of units in
units in in no of growth in under the pipeline in
1995 units in 1996 construction 1996
1996 in 1996
Johare 210,961 14,362 6.8 50,115 53,615
Kedah 108,320 5,712 53 22,296 34,800
Kelantan 19,460 1,175 6.0 6,098 860
Malacca 52,579 6,138 1.7 10,349 -
Negeri Sembilan 71,225 5,840 8.2 21,050 7,332
Pahang 53,996 5332 99 24,294 6,846
Perak 145,561 5,951 41 17,668 11,768
Perlis 8,493 346 41 868 1,374
Penang 57,221 2,154 38 13,686 2,620
Sabah 45,931 1,731 38 7,823 3,834
Sarawak 14,455 726 5.0 1,036 1,436
Selangor 397,412 21,090 5.3 68,496 24,008
Terengganu 18,817 1,268 6.7 7,162 6,041
Kuala Lumpur 165,862 6,869 4.1 28,320 50,126
Malaysia 78,694 203,603 139,81

Source:  Ministry of Housing and Local Government Malaysia, Property Market Report 1996, 1997

Notes:  —Figures refer only to individual dwelling units in housing estates and exclude temporary
and semi-permanent units, institutional quarters, individually designed units and
abandoned projects.

— Under construction refers to units in which construction warks were in progress or
certificate of fitness have not been issued.

—In the pipeline means units approved by state authorities but construction has not
commenced.

This is not likely to be achieved unless the government redefines the price
range of the various categories of houses.

Itis interesting to note that compared to Malaysia’s annual population
growth, which was 2.3 per cent between 1970 to 1980 and 2.6 per cent
between 1980 and 1991, the rates of household formation for these periods
were relatively higher at 3.4 per cent and 3.8 per cent respectively. There is
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a possibility that the rate of household formation would reach 4.0 per cent
in the 1990s. Based on this assumption, and calculating from a total of 3.5
million households in 1991, the number of households is expected to reach
1.6 million by the turn of the century. The anticipated production by the
housing industry of 800,000 units of housing from 1996 to 2000 should be
adequate to cater for the expected increase in the number of households.

Housing type

Through the ages housing has taken many forms and shapes, influenced by a
combination of factors such as climatic conditions, availability of materials,
social and cultural conditions, and technological innovations. Even in Malay-
sia, there is a wide variety of dwellings, ranging from lean-to sheds to million
ringgit mansions, from bamboo wall, thatch-roof, earthen floor huts to glazed-
tiled roofing, Italian marble floor bungalows, from dwellings without bath and
toilet facilities to those fitted with golden faucets and jacuzzis.

For simplicity and generalisation, it is convenient and adequate to
classify housing units in Malaysia into five main groups: houses, apartments
or flats, shophouses, rooms, and others. Each category may be further
subdivided, such as detached houses, semi-detached houses and so on.

Currently, most of the dwelling units in Malaysia are in the form of houses.
Inthe 1991 housing census, 92 per cent of the housing stock in the country were
in this category, while flats or apartments accounted for only seven per cent, and
shophouses accounted for three per cent. The Statistics Department states that
about 67,000 housing units or three per cent of the housing stock in 1991 could
be classified as ‘others’, which includes rafts, motorboats and caves.

The largest single sub-category of housing units was the detached houses,
which accounted for 49 per cent of the total housing stock in the country in
1991. Tt should be noted that in government statistical definition, a detached
house can range from an isolated timber and attap house in Kemaman, to a
concrete and marble mansion in Bukit Tunku in Kuala Lumpur.

The next most popular type of housing in Malaysia was the terrace or
link houses, which accounted for about 27 per cent of the housing stock in
1991. Unlike the detached houses, which are found both in rural and urban
areas, terrace houses are mainly located in urban areas, especially the
suburbs. They became popular in the 1960s and 1970s when housing
developers firstemerged on the housing scene. Terrace houses have become
the backbone of the housing industry in Malaysia and are favoured by the
growing middle-income groups who find them affordable. Normally, these
are housing units with a built-up area of about 1,200 sq ft with a small piece
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of land area in front which also serves as parking space for one or two cars.
The finishing is comfortable but not overly luxurious. The houses normally
have three to four bedrooms with two to three bathrooms.

Flats and apartments, which are currently emerging in major urban
areas, accounted for only seven per cent in the 1991 housing census. They
are noticeable largely because of their clusters and their height, which
makes them visible even from far. The types of flats and apartments range
from luxurious condominiums of between 3,000-6,000 sq ft each to walk-
up flats of 500 sq ft each. The living conditions of each sub-category of
apartments can differ greatly. Again, for the purpose of generalisation, it is
possible to sub-classify the apartments into three categories: condomini-
ums, medium-cost apartments and flats.

Condominiums typically refer to apartments of more than 1,000 sq ft each
(usually more than 1,500 sq ft each) with luxurious finishing. They usually
come with facilities such as a swimming pool, sauna, tennis and squash courts,
gymnasium, landscaped garden and one or more covered parking bay for each
unit. Medium-cost apartments are usually apartments of between 700-1,000sq
fteach with semi-luxurious finishing, such as tiled flooring. Facilities normally
include a small swimming pool and the provision of open-air unreserved
parking bays. Flats generally refer to apartments of between 500-700 sq ft each
with two to three bedrooms. These have bare finishing and no facilities except
parking bays, the number of which may not be as many as the number of flats
in any particular scheme. Unless the flats are above five storeys, they are
generally not equipped with lifts.

There have been significant changes in the types of housing units in
Malaysia. As Table 3 shows, by 1991 the trend was clearly seen. The number
of terrace houses increased from about 456,700 units in 1980 to 1,074,000
units in 1991. Their contribution to the housing stock increased from 18 per
cent to 27 per cent over the same period. In terms of percentage, the increase
in the apartments was even more spectacular, from about four per cent or
about 88,700 units in 1980 to about 283,700 units in 1991.

It is also common to classify Malaysian housing stock in terms of
pricing. At present, government publications usually classify dwelling units
into four categories:
® Low-cost housing, meaning houses or apartments which are each

priced at RM25,000 or below;
® Low medium-cost housing priced between RM25,001 to RM50,000;
e Highmedium-costhousing priced at between RM50,001 to RM 100,000

each; and
e High-cost housing for units selling at above RM 100,000 each.
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Table 3: Comparison of types and number of housing units,

1980 and 1991

Type No of units Percentage  Noof units Percentage  Average

in 1991 of total in 1980 of total annual

{thousands) units in (thousands) units in  increase (%)
1991 1980

Detached house 1,998.8 43 1,670.2 61 25
Semi-detached house — 424.3 10 2872 11 43
Terrace house 1,074.0 27 456.7 18 12.3
Longhouse 76.0 2 59.2 Vi 2.6
Apartment 283.7 7 88.7 4 20.0
Chafes 1351 3 57.8 2 122
Others 68.9 3 39.8 2 6.6
Total 4,060.9 100 2,559.6 100 53

Source: Department of Statistics Malaysia, General Report on the Housing Census, 1995, p12.

For specific locations, it is generally possible to co-relate pricing with
housing type although this would not apply on a country-wide basis. For
example, in George Town, a low medium- cost unit would normally be in the
form of high-rise flats of about 500 sq ft each with the barest of finishing and
facilities. On the other hand, a RM50,000 dwelling unit in Jerantut or Jeli can
take the form of a single-storey terrace house.

Despite the frequent complaints of a lack of affordable housing for the
masses, available data shows that the number of low-cost and low medium-
cost housing built since 1991 has been remarkable. Out of a total of 403,025
housing units built from 1991 to 1993, 173,522 units or 43 per cent were in the
form of low-cost houses orapartments, and another 53,913 units or 13 per cent
in the form of low medium-cost.*

Considering the housing units built between 1991 and 1995, the contribu-
tion of low-cost housesand apartments to the total new housing stock has been
as impressive. Out of the total 647,460 units built in the Sixth Malaysia Plan
period, 222,672 units or 34 per cent were low-cost dwelling units.> Another
66,402 housing units were built by government agencies and co-operative

4. Housing Statistics Bulletin 93, 1994.
5. Seventh Malaysia Plan 1996-2000.
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Table 4: Housing production, 1991-95

Housing type No of units Percentage of total
Low-cost hausing 222,672 34
Public low- cost (10,669) (2)
Private sector low- cost (80,678} {12)
Special low-cost programme {131.325) (20)
Medium-cost housing 240,069 37
High-cost hausing 99,541 15
Institutional quarters 18,776 3
QOthers 66,402 10
Total 647,460 99

Source:  Seventh Malaysia Plan 1996 - 2000, p557.

Note: ‘Others’ include site and services scheme housing, housing by government commercial
agencies, housing under land schemes and housing by co-operative societies.

societies. Although the prices of these dwelling units were not stated, it is
strongly believed that most of them were low-cost or low medium-cost
dwelling units. It is also important to note that about 19,000 institutional
quarters were built from 1991 to 1995 to cater for government servants,
including those in the uniform services. The Sixth Malaysia Plan period also
saw the building of 240,069 medium-cost units or 37 per cent of the total. (The
Seventh MalaysiaPlan does not provide dataonlowmedium and high medium-
cost houses.) From 1991 to 1995, 99,541 units of high-cost houses were built,
accounting for about 15 per cent of the total new housing stock.

As will be discussed in greater detail later, records of residential
property transactions show that the proportion of properties selling at
RM25,000 or below was only 14 per cent in 1996. Units of between
RM25,001 to RM50,000 accounted for 15 per cent. Although the govern-
ment may want to see the production of more low and low medium-cost
housing, the reality of the housing market is that these houses accounted
for less than 30 per cent of total housing market transactions in 1996.

The production of low-cost and low medium-cost housing varies in the
various states. The more urbanised states of Penang, Selangor, Malacca and
Kuala Lumpur seem to face difficulties in meeting the ratios for low-cost
housing. Between 1991 to 1993, these states only achieved percentages of
between 22-38 per cent in the construction of new low-cost and low
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Table 5: Housing production by state and price category, 1991-93

Total Percentage of Percentage of Percentage of Percentage of

noof low-costunits low medium- high medium- high-cost

units cost units cost units units
Johore 66,064 47 9 26 18
Kedah 42,483 71 13 1 5
Kelantan 4832 35 32 29 5
Malacca 13,970 28 17 a7 10
Negeri Sembilan 17,205 54 23 20 3
Pahang 14,692 60 13 23 5
Perak 30,517 50 27 20 3
Perlis 3313 60 21 15 5
Penang 35,104 38 11 36 15
Selangor 126,074 32 1 35 22
Terengganu 6,956 74 9 18 0
Kuala Lumpur 36,257 22 14 36 28
Sabah 2,043 88 10 2 0
Sarawak 3,515 78 2 19 2
Malaysia 403,025 43 13 29 15

Source :  Ministry of Housing and Local Government Malaysia, Housing Statistics Bulletin 93, 1994,
pp 47-51.

medium-cost housing in terms of total housing construction, compared to
percentages of more than 70 per cent for states like Kedah, Terengganu,
Sarawak and Sabah (Table 5). However, in terms of the number of housing
units, the urbanised states would probably be building more. In fact, the
proportion of low-cost housing built in Kuala Lumpur from 1991 to 1993
was only 22 per cent, the lowest in the country. This was even lower than
the proportion of the high-cost units achieved — about 28 per cent.

Occupancy

The housing stock only provides a partial picture of the housing
situation. It is also important to look at the occupancy of the housing
stock since notall available houses are occupied while some houses have
to0 many occupants.
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Table 6: Occupancy of housing units, 1991

Status No of units %
Occupied with occupants on census day 3,422,200 84
Occupied without occupants on census day 71,100 2
Vacant 567,600 14
Total 4,060,900 100

Source:  Department of Statistics Malaysia, General Report of the Housing Census, 1995, p15.

Table 7.  Number of households in occupied housing units, 1991
(in thousands)

No of households No of units % No of units % Total no of %
in urban in rural units
areas areas
1 household 1,673.3 97 1,676.8 99 3,350.3 98
2 households 327 2 17.0 1 487 1
3 or more households 17.2 1 5.1 0 22.3 1
Total 17233 100 1,698.9 100 34222 100

Source:  Department of Statistics Malaysia, General Report of the Housing Census, 1995, p18.

Of the over four million housing units surveyed on census day in 1991,
only 3,422,200 units were actually occupied. The occupants of another 71,100
units were not present when the census takers called, although these units
showed signs of being used. Another 567,600 housing units were vacant.

During the survey, the 3,422,200 occupied housing units were inhab-
ited by 3,527,600 households —an average of 1.03 households per occupied
housing unit. This figure can be considered respectable as it is common to
have more than one household in one dwelling unit. In comparison, the
1980 housing census showed that 1.1 households were occupying each
housing unit. The ideal situation of course is to have a separate dwelling for
every household which desires to have one.

Since the above figures are averages, they would not show up the
extremes. In fact, 98 per cent of the occupied housing units were
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Table 8: Number of households and persons in types of housing
units, 1991 (in thousands)

Housing unit No of households No of persons Average household size
Detached house 1,819.7 93228 5.1
Semi-detached house. 3711 17215 46
Terrace house 8745 39373 45
Longhouse 68.1 282.1 41
Apartment 2328 9725 42
Shophouse 108.9 4728 4.3
Room 26.2 106.4 4.1
Makeshift hut 23.7 917 39
Others 127 53.2 42

Source:  Department of Statistics Malaysia, General Report of the Population Census, 1995, pp 788-
789.

occupied by one household each (Table 7). But 22,300 occupied housing
units, mostly located in urban areas, were occupied by three or more
households each. In other words, at least 66,900 households had to share
their houses with two other households each. In percentage terms, the
number of multi-household units may not be very significant but never-
theless for those who have to share their living space with other house-
holds, this can be inconvenient, to say the least.

Furthermore, there were 49,700 occupied housing units with two
households each in 1991. This means that another 99,400 households were
sharing their housing units. Ideally, there should be one household per unit
— especially for housing units in the form of rooms, makeshift structures
and other forms of structures. As shown in Table 8, about 26,200 house-
holds were staying in rooms as their dwelling units, another 23,700 house-
holds were 1n makeshift structures and another 12,700 living in an assort-
ment of structures such as houseboats and caves.

Even though this mode of identifying insufficiency 1s rather inad-
equate, it is perhaps the most practical one because it is always difficult to
measure housing adequacy, which changes in definition according to the
socio-economic development level of the society. It is therefore common
for many countries to estimate housing needs by the number of dwelling
units and the number of households.
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Table 9: Number of extended family households and persons in
occupied housing units, 1991 (in thousands)

Housing unit No of households No of persons Average household size
Detached house 146.7 1,163.8 79
Semi-detached house. 16.8 130.6 78
Terrace house 36.2 268.0 74
Longhouse 97 61.8 6.4
Apartment 49 335 6.8
Shophouse 6.6 51.0 7.8
Room 1.2 85 79
Makeshift hut 05 35 75
Others 03 2.2 78

Source:  Department of Statistics Malaysia, General Report of the Population Census, 1995, pp 780-
781.

Note: Extended family households in this table refers to households consisting of parents and
married child/children with or without spouse(s) or married heads of households (with or
without spouse} and both parents of heads.

The inadequacy of housing can also be seen in the number of extended
family households sharing a dwelling unit. Extended family households here
refer to households consisting of heads of households and their spouses and at
least one married child with or without a spouse, or married heads of
households with or without a spouse and both parents. For extended family
households staying in houses or even shophouses, the situation may not be
bad. Indeed, some may prefer this situation. But for about 4,800 extended
family households staying in apartments and flats, and over 2,000 households
staying in rooms, makeshift huts and other forms of small dwelling units, such
living conditions were definitely inadequate, especially in view of the social
economic status of the country. The situation is likely to have improved since,
with the addition of more than 600,000 units of housing built since 1991.
However there is no doubt that a substantial number of Malaysians still live in
inadequate dwelling units such as dilapidated and tenement buildings in urban
centres and in squatter areas along railway reserve land and river banks.

It should be noted that the number of Malaysians living in inadequate
housing conditions was and still is a small minority. Nevertheless this
highlights the fact that although the country has mastered the technology
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of building houses and has a relatively efficient housing system, there is no
real safety net to cater for those who are unable to compete in the market
process for access to adequate housing,

The existence of this situation in the midst of Malaysia’s rapid economic
development is considered a source of embarrassment and a topic of concern
to national leaders. As Deputy Prime Minister Dato’ Seri Anwar Ibrahim has
commented: “The nation is progressing very well, but for whom? To me the
nation is considered handicapped if there are not enough houses for the
people, especially low and medium income ones.”

Vacancy

It is ironical that while there was insufficiency as reflected in multiple
households having to share houses, others having to stay in rooms and
makeshift huts, and extended families having to cope with small dwelling units,
there were vacant housing units present. The 1991 housing census had shown
that there were 567,600 such dwelling units in the country —representing about
14 per cent of the total housing stock or almost all the housing units built in
five years from 1991 to 1995.

AsTable 10 shows, the percentages of vacant housing units varied among
the various states. Negri Sembilan had the highest number of vacant housing
units with 20 per cent, while Kuala Lumpur had the lowest numberwith 9.7 per
cent. Perlis, which had an average occupancy rate of one household per
occupied housing unit, also had a low rate of vacant housing units at 9.9 per
cent. The other states (except Labuan) all registered double-digit vacancy rates.
There is no up-to-date data on the vacant housing situation. However, with the
relatively large number of housing units built from 1991 to 1996, coupled with
stable property prices and rentals, it is strongly believed that the number of
vacant units has gone up rather than down. This is especially apparent in the
case of high-rise apartments. A casual observation at night will show that many
units do not seem to be occupied.

Vacant buildings fall into various categories. The Statistics Depart-
ment found the most significant category of vacant buildings comprised of
houses for sale or rent. In 1991, this accounted for 49 per cent of the total
vacant units. There is aneed to improve the property market mechanism to
ensure better information flow between owners who have properties for
sale or rental and those who looking for places to rent or buy. Better
information flow will also help to ensure price stability because an ineffi-
cient property marketis one of the main causes of property price escalation.

6.  The Star, September 11, 1996, p1.
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Table 10: Percentages of vacant housing units by states, 1991

85

State Percentage of State Percentage of
vacant units vacant units
Johore 17.3 Kedah 15.6
Kelantan 1.8 Malacca 16.0
Negeri. Sembilan 19.9 Pahang 12.3
Perak 16.1 Perlis 9.9
Penang 1.3 Sabah 12.9
Sarawak 15 Selangor 14.1
Terengganu 1.7 Kuala Lumpur 9.7
Labuan 9.8 Malaysia 14.0

Source:  Department of Statitstics Malaysia, General Report on the Housing Census, 1995, p75.

Table 11: Categories of vacant housing units, 1991

Category No of units Percentage
For sale/rent 278.1 49
Repair/renovation 397 7
Unfit for living 51.1 9
Holiday house 114 2
Others 193.0 33
Total 567.6 100

Source:  Department of Statistics Malaysia, General Report on the Housing Census, 1995, p79.

The recent move by the Valuation and Property Services Department to
produce the Malaysian Housing Price Index is in the right direction.

Information on rentals should also be included in the index.

Other categories of vacant units included holiday homes and houses
under repairs or unfit for living. The number of units under these categories
was not large and was at expected levels. However, the rather large ‘others’
category in Table 11 is a cause for concern. The main reason for this
classification was because the owners had not decided what to do with the
houses, such as rent, sell or keep as an investment. To all intents and
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purposes, the vacant houses under this category are kept out of the housing
market and contribute to the inefficiency of the housing delivery system,
which is in turn a serious cause of property price increase.

There 1sa possibility that many vacant units also include those which have
been completed but for which the certificates of fitness have not been issued.
Although there are no statistics available to show the extent of this occurrence,
this is regarded to be an issue of concern. It has also drawn the attention of
national leaders, including the Prime Minister and the Minister for Housing
and Local Government, who have urged local authorities not to delay the
issuance of certificates of fitness unnecessarily.

Without undertaking a proper study, it is not possible to cite the authori-
ties or pin down the reasons to blame for delays inissuing certificates of fitness
for buildings which appear to be completed and ready for occupation. Reasons
for building delays are complicated and generally involve many parties includ-
ing the developers, the local authorities and the building consultants. Causes
for delays can involve such factors as planning and building standards,
procedures of processing applications for land development submitted by the
developers, and conditions imposed by the authorities.

Some houses can also remain vacant because they are part of the
allotment reserved for Bumiputera buyers. Developers normally have to
hold such units for six to nine months or even longer and show proof that
they have taken steps to find Bumiputera buyers. Until the relevant
government agency authorises the release of such units in the open market,
some of these units can be left vacant for a long time.

The nation’s building industry has been producing about 130,000 to
140,000 housing units a year. A vacant rate of 14 per cent of the total
housing stock, which is more than 500,000 housing units, is a big waste of
limited resources. This leads us to question the point in building so many
houses when only a portion is going to be occupied. There is, therefore, a
serious need to take a close look at the percentage of vacant housing stock
and the housing market.

Ownership

Most housing units in Malaysia are owner-occupied. For instance, out
of a total of 3.4 million occupied housing units in the 1991 housing
census, 67 per cent or about 2.3 million units were used by the owners
themselves. This is a respectable proportion of owner-occupiers. Com-
parable data for other countries is not available because data on owner-
occupation is based on total households or families and not total
number of housing units. Nevertheless, it may be useful to note thatin
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Australia, about 69 per cent of the households were owner-occupied. In
South Korea, 51 per cent of the population were owner-occupiers.

Conversely, about 1.6 million occupied housing units or 32 per cent
of the total units were used by those who did not directly own the
premises. Out of these, about 604,000 units were owned by private
individuals and another 464,000 owned by institutions such as the
government, government agencies or private firms. Some of the occu-
pants of units owned by private firms were the owners of the firms, who
therefore indirectly owned the housing units they occupied. However,
such instances are few and should not affect the overall statistics.
Although the statistics available are somewhat dated, the current situ-
ation 1s not expected to have changed much.

Taking the average of 1.03 households per occupied housing unit, the
1.068 million housing units which were occupied by non-owners would have
been occupied by about 1.1 million households. It would be fair to assume that
most households which were living in rented premises would have liked to live
in their own properties.

Despite the popularity of the term, ‘home owning democracy’, espe-
cially among politicians, it is inevitable that there will be some people who
cannot afford to or are not interested to buy their own houses for a variety
of reasons. Although the government can, and should, continue to imple-
ment programmes focusing on the priority of making housing affordable to
the masses, it should also give attention to building houses for rentals. This
is especially important for young individuals and newly married couples
who are just starting out on their own as most housing units being built
today are meant for family units with only four to five persons. The
objective to strive for is to ensure that adequate and affordable housing

Table 12: Ownership status of occupied housing units, 1991
(in thousands)

Housing type Owner- Individual Institutional Unknown
occupied owners owners ownership
House 2,1665 4970 336.4 427
Apartment, shophouse 120.4 918 105.0 52
Others 18.0 15.3 22.6 1.4
Total 2,304.9 604.0 464.0 493

Source:  Department of Statistics Malaysia, General Report of the Housing Census, 1995, pp 172-173.
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should not just mean ownership of houses, but should also imply proper
access to adequate shelter. It is therefore imperative that a robust rental
market for housing be established.

Basic amenities

As a country develops, the quality of housing conditions becomes an
increasingly important agenda. It is no longer adequate to say that the
citizens must have a roof over their heads. The amenities and facilities
available to the occupants are equally important. The amenities that deter-
mine the quality of living conditions include the availability of piped water,
electricity and toilet facilities. On the whole, it can be safely said that most
Malaysians have access to these amenities.

In 1991, the most recent year for which comprehensive dataisavailable, 77 per
cent of the occupied housing units in the country already had piped water supplied
totheirpremises, 91 per cent had electricityand 88 per cent had flush toilet facilities.
For a developing country, these statistics are considered respectable.

What is equally impressive is the vast improvement in the provision of all
these three amenities from 1980 to 1991. For instance, while only 48 per cent of
the occupied housing units had piped water connected to the premises in 1980,
by 1991 the number had increased to 77 per cent. The electricity supply to houses
increased from 64 per cent to 91 per cent for the same period. The provision of
flush toilets improved from 57 per cent to 88 per cent. With the recent emphasis

Table 13: Percentages of basic amenities provided in housing units,

1991
Amenities 1980 1991
Electricity 64.0 918
Piped water * 475 77.3
Fiush toilet ** 57.0 88.0
Total no of housing units *** 2,3326 34223

Source:  Department of Statistics Malaysia, General Report of the Housing Census, 1995.

*

Notes: Connected to inside housing units. Common piped water outside housing units

not counted.
**

Both pour flush and mechanical flush systems.

Numbers in thousand units and referring to occupied housing units.
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on infrastructure development and government assistance to improve toilet
facilities in rural areas, the numbers should have improved considerably.

Urbanites who have only had experience with the mechanical flush toilet
system would find it noteworthy that in 1980, eight per cent of the housing
units utilised the bucket system for human waste disposal, 15 per cent the pit
system, four per cent only had enclosed space over water, and 16 per cent had
no toilet facilities at all - meaning that the occupants had to use makeshift pits
alongbeaches and isolated spots in bushes as their toilet facilities. By 1991, the
bucket system had almost been eliminated, five per cent of the occupied
housing units used the pit system and two per cent had enclosed space over
water as toilet facilities. The percentage of occupied housing units without
toilet facilities was reduced to five per cent. Apart from the flush system, all
other systems of disposal of human waste are not considered conducive to a
healthy living environment.

There is still much to be done in terms of human waste disposal. Most
toilets with the pour flush system are not connected to a central sewerage
facility where the waste is properly treated before disposal. In fact, some
central sewerage systems, such as the one in George Town, merely channel
human wastes into the sea, untreated. There is still a lot of room for
improvement in terms of upgrading the waste disposal system.

Despite the overall improvement in the provision of basic amenities,
the picture is not the same throughout the country. More urbanised states
like Penang, Selangor, Negri Sembilan, Johore and Kuala Lumpur have
betteraccess to amenities than poorer states. For instance, in Sabah in 1991,
only 45 per cent of the occupied housing units had piped water connected
to the premises while 64 per cent had electricity and 45 per cent had flush
toilet facilities. These figures were low compared to figures for Penang,
which were 91 per cent, 98 per cent and 97 per cent respectively (Table 14).

Having facilities connected to the premises does not mean that the
residents can enjoy themall the time. Power blackouts and dry taps can happen.
Although no comprehensive data is available to show the extent of these
occurrences, newspaper reports, particularly in 7he Malay Mail, show that they
commonly happen.

Human settlement

If adequate housing were to be defined as just the provision of an adequate
number of housing units with basic facilities, then there would not be many
housing problems. It is relatively easy to build houses with only basic
facilities such as piped water, electricity and flush toilets. The problem of
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Table 14: Percentage distribution of occupied housing units with
selected basic amenities by states, 1991

State Piped water Electricity Mechanical Pour flush toilet
flush toilet
Johore 85.6 95.2 545 428
Kedah 68.3 933 29.1 60.3
Kelantan 53.3 824 14.5 753
Malacca 948 778 482 497
Negeri Sembilan 89.4 955 53.0 4138
Pahang 787 89.5 413 50.8
Perak 86.2 92.8 51.4 39.3
Perlis 62.8 95.7 240 70.4
Penang 90.9 97.9 55.2 418
Sabah 453 64.0 292 15.6
Sarawak 84.5 80.1 358 393
Selangor 90.2 95.2 67.4 245
Terengganu 63.4 94.7 19.7 68.5
Kuala Lumpur 94.4 98.0 816 16.3
Labuan 722 935 54.4 130
Malaysia 773 90.5 46.3 4.4

Source:  Department of Statistic Malaysia, General Report on the Housing Census, 1995, pp 56, 61
and 65.

shortage of adequate shelter for all, particularly the poor, arises because of
the need to build human settlements, rather than just houses. The rather
long gestation period to complete a housing project from start to finish and
the relatively high building costs result because of the need to ensure that
the housing units are accompanied with proper access roads, drains, open
space, religious facilities, civic and community centres, police stations,
kindergartens, markets, shops, schools and even hawker complexes, apart
from basic facilities like piped water, electricity lines, telecommunication
lines and sewerage system. A pleasant landscape is now also often required.

Apart from the statutory requirements of planning and building
standards imposed by local authorities and other government agencies,
housing developers and their consultants have recently incorporated more
facilities into their housing schemes to make their projects more attractive
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and saleable. It is now quite common to see condominium projects incor-
porating covered car parks, jogging track, barbecue pits, swimming pool,
tennis and squash courts, gymnasium, children’s playground, sauna and
even cafeteria and multi-purpose hall.

High-cost bungalows or bungalow plots are usually sited in envi-
ronments which are close to nature and yet enjoy conveniences and
facilities such as golf courses, equestrian parks and fruit orchards, apart
from more basic amenities such as roads, electricity, piped water,
telecommunications and security system. However, it should be noted
that such facilities and conveniences do not come ‘free’ even though the
advertising claims may state otherwise. The property buyers ultimately
have to pay for them, added with whatever margin of profit the
developers can extract. On the whole, it is fair to say that Malaysians are
today living in better housing conditions and with more modern
facilities than their parents and grandparents.

Housing market

Inaproperty-owningsociety, it is imperative that the housing market must
be efficient not only to ensure that those who want to buy houses have
knowledge and access to them but also to prevent property prices from
risingas aresult of artificial shortages. Such shortages usually occur because
of insufficient knowledge of the availability of housing in the market. In
this sense the Malaysian property market has been rather robust. In 1996,
atotal of 170,016 housing transactions with a monetary value of RM 18,753
million was recorded by the Valuation and Property Services Department
in the various states. Residential property prices in 1996 ranged from a
minimum of RM30,000 to well over RM 1 million, except for transactions
of low-cost housing. About half of the transactions were for properties
priced below RM75,000 each and about 65 per cent of transactions were less
than RM 100,000 each.

Over the years, the number of transactions of low-end residential prop-
erties has been decreasing. From 1993 to 1996, the number of transactions of
low-cost housing units fell from about 18 per cent to 14 per cent. The number
of transactions of properties priced at RM75,000 and below decreased from 57
percentin 1993 to 49 per cent in 1996. Conversely, the number of transactions
of dwelling units within the RM150,001 to RM500,000 price range has
increased every year from 1993 to 1996. Properties priced at RM200,001 to
RM250,000accounted for 1.8 percent of total transactions in 1993, 2.6 per cent
in 1994, 3.3 per cent in 1995 and 4.0 per cent in 1996.

CAGAMAS Book_00A-200.indd 91 3/1/14 2:43 PM



92 Housing the Nation: A Definitive Study

Table 15: Residential property transactions by price range, 1995 and

1996
Price range 1993 1994 1995 1996
% Cumulative % Cumulative % Cumulative % Cumulative
% % % %
0-25,000 17.6 176 16.3 163 146 14.6 13.9 139
25,001 - 50,000 19.4 37.0 20.0 363 178 324 15.2 291
50,001 - 75,000 20.3 57.3 20.1 564 206 53.0 19.6 487
75,001 - 100,000 16.4 73.7 15.9 723 164 69.1 16.7 65.4
100,001 - 150,000 147 88.4 141 864 138 82.9 15 80.4
150,001 - 200,000 6.1 945 6.7 931 7.1 90.0 77 88.1
200,001 - 250,000 1.8 96.3 2.6 95.7 33 93.3 40 92.1
250,001 - 500,000 26 98.4 32 989 4.1 974 59 98.0
500,001 - 1,000,000 0.8 99.7 0.7 99.6 [ 98.4 12 99.2

Above 1,000,000 0.3 100.0 0.4 100.0 16 100.0 0.8 100.0

Source:  Ministry of Housing and Local Government Malaysia, Property Market Reports, 1995,
1996, 1997.

Tables 16 and 17 show the trends of property transactions for the whole
country. Property prices were substantially higher in urban areas. Double-
storey terrace houses in major urban areas were transacted atabove RM 100,000
per unit. In major urban areas, such as Kuala Lumpur, George Town, Petaling
Jaya and Johore Bahru, the prices of such properties were mostly closer to
RM350,000, although there were some odd cases of such properties being
transacted below that figure. There were exceptions. For instance, Ipoh stood
outasastate capital withrelatively low house prices. In 1996, it was still possible
to find double-storey terrace houses being transacted for Jess than RM 100,000
each. In smaller towns, such as Lipis, Kuala Pilah, Batu Pahat or Taiping, or on
the fringes of the bigger urban areas, it was possible to purchase double-storey
terrace houses for between RM 150,000 to RM 170,000 each.

Double-storey semi-detached houses, generally regarded asa higher
class than double-storey terrace houses, were transacted at well over
RM200,000 each in 1996. In major urban centres such as Johore Bahru,
George Town, Kuala Lumpur and Petaling Jaya, such houses were
transacted at RM430,000 and above, with some at well over a million
ringgit each. Part of the reason for such high prices is the limited
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Table 16: Prices of properties in selected locations, 1996

(in RM thousands)
State Town/District Double-storey Double-storey Condominium Flats
semi-detached terrace house unit
house
Johore Johor Bahru District 600-750 243-318 116-388 125-170
Kluang 167-181* 94-150 na na
Kedah Kata Setar District 115-138 115-127 na na
Kuala Muda District 164-171 103-114 na na
Kelantan Kota Bharu District 220 150 95-125 na
Machang na n.a na na
Malacca Malacca Town 173-295% 115-122 139-725 76-126
Outside 163-330* 98-165 na 71-92
Negeri Sembilan  Seremban 168-275 87-199 270% 78-94*
Kuala Pilah na 85-30 na na
Pahang Kuantan 185-230 125-188 128-286 55-65
Lipis na 57 75-120 na
Perak Ipoh 239-249 83-171 125 30-33
Taiping Town 150-178 75-138 na na
Perlis Kangar 120-150% 155 na na
Kuala Perlis na 35-80 na na
Penang Georgetown 430-1000* 320-550* 331-1708  108-168
Sg Petani Tengah 290-300 108-178 na 94-95
Sabah Kota Kinabalu 235 10171 243-400 32-120
Sandakan 150-210 100-140 na 40-83
Sarawak Kuching 189-285 135-173 276-450 na
Sibu 120-260% 68-150% na na
Selangor Petaling District 550-900* 208-260 154-506 114131
Hulu Langat 120-460 123-300 na 59-282
Terengganu Kuala Terengganu 302 50-250* 155-225 90"

Source:  Ministry of Housing and Local Government Malaysia, Property Market Report 1996, 1997.

Note: Prices are for newly launched properties except those marked * which denote prices of
existing properties.
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Table 17: Rentals of housing units for selected locations and house
types, 1996 (in RM thousands)

State Town/District Double-storey Double-storey  Condominium  Flats
semi-detached  terrace house unit
house
Johare Johor Bahru 1200-1300 800-1500 1000-4000 350
Kluang na 200-400 na na
Kedah Kota Setar 180-440 170-350 na na
Kuala Muda 500-600 180-500 na na
Kelantan Kota Bharu 350 200-550 na na
Machang na 230-260 na na
Malacca Malacca Town na 400-500 2000-3500 350-380
Outside Town 800-1800 280-800 2000-4000 450
Negeri Sembilan ~ Seremban 800-900 300-500 na na
Tampin 250-350 200-350 na na
Pahang Kuantan District 500-680 350-600 280-800 na
Temerloh District na 280-400 na na
Perak Ipoh 300-350 200-450 na. na
Kampar na 140-280 na na
Penang Gearge Town 1000 750-300 200-4500 300-450
Sg Petani Tengah 550-1800 400-700 na 220-400
Sabah Kota Kinabalu na 650-800 na 500-750
Sandakan 550-1800 400-650 na 400-600
Sarawak Kuching 480-650 380-500 na na
Sibu 400-600 350-450 na na
Selangor Petaling District 2000-2500 850-1500 na 450-600
Hulu Langat 700-1000 450-1500 1000-3500 na
Terengganu Kuala Terengganu na 300-600 200-540 na
Marang District na 900-1200 950-1100 400-600
Kuala Lumpur Kuala Lumpur District 1800-4500 550-2500 1100-5500 300-480
Setapak na 900-1200 950-1100 400-600
Perlis Kangar 250-350 300 na na
Jejawi 200-250 100 na na

Source:  Ministry of Housing and Local Government Malaysia, Property Market Report 1997.
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number of such houses in the market. Semi-detached houses, with their
relatively wide frontage and the need for a strip of land at one side of
the house, required relatively large land areas. On the average, a
developer could only put up six to eight units of such houses on an acre
of land, compared to about 12 to 14 units of terrace houses or 30 to 60
units of apartments.

For those in the lower income group in major urban areas, a reasonable
expectation in looking for a dwelling unit to purchase is to aim for apart-
ments. In 1996, on the island of Penang, for example, it was possible to get
an apartment of about 700 sq ft in which the architects have managed to
include three bedrooms, a lounge, a kitchen and a bathroom for between
RM115,000 to RM150,000. In locations which were not so attractive, it was
still possible to buy a house or apartment for less than RM 100,000 each. In
Kuantan, for instance, it was possible to purchase an apartment for between
RM55,000 to RM65,000 each while in Ipoh, apartments were transacted at
between RM30,000 to RM33,000 each.

The prices of condominium units are difficult to generalise as they
can range from above RM100,000 each to over a million ringgit. In
George Town, for instance, the highest transaction recorded was priced
at RM1,708,000.

Forlower-income groups hoping to buy their own homes, the only
legal alternative was low-cost housing, commonly termed “Type-Three
houses’, meaning houses built with half timber and half concrete on
rented land. Unfortunately, the number of low-cost houses is very
limited largely because there are no incentives, in the form of monetary
rewards, for developers to undertake to build low-cost houses. Further-
more, once sold to individuals, the pricing could no longer be control-
led and the same units could then be transacted above the RM25,000
limit - which is considered to be an unrealistic price. There is a serious
need for a thorough review of the policy and strategies on low-cost
housing, its production, marketing and management.

Rental housing

For those who cannot afford to buy houses or who do not wish to do so yet
for a variety of reasons, the alternatives are to rent or to become squatters.
Squatting, although llegal, has been an important avenue for some Malaysians
to provide shelter for themselves and their family members. Despite the
inclination and desire of planners and politicians to eliminate squatting, this
looks like being a part of the housing scene for some time to come.
Although the living conditions in some squatter areas are not as bad as
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commonly depicted in terms of filthiness, haphazardness and crime, it has
to be acknowledged that squatter areas lack basic amenities critical for
urban living, such as properaccess roads, sewerage, drains, electricity, piped
water and playgrounds. Squatter areas are also prone to floods and fires.
Moreover, squatting is illegal and should never be considered a long-term
alternative for shelter.

For rental housing, monthly rates vary considerably depending on the
location and type of dwelling units. Rental records compiled by the Valuation
and Property Services Department for 1996 show that monthly rentals ranged
from RM200 to RM4,500. For instance, the rental for a luxurious condo-
miniumin George Town was RM4,500 per month while that foraterrace house
in Tampin was RM200 per month.

Although rentals in major urban centres are generally higher than in
smaller towns, some state capitals still have houses with relatively low rental
rates. For example, rentals in Ipoh, Alor Setar, Kota Bharu and Kuantan were
much lower than in George Town, Kuala Lumpur, Petaling Jaya and Johore
Bahru. The difference for similar types of housing can be two- to three-fold.
Surprisingly, rentals in Sabah and Sarawak were generally higher for similar
types of properties and sizes than in urban areas in Peninsular Malaysia. For
nstance, in Sandakan, the rental for a double-storey terrace house in 1996 was
between RM400 to RM600 per month while that in Kampar was between
RM140 and RM280 and in Tampin between RM200 and RM350.

Current issues and recommendations

As housing is considered to be both a basic need and an investment
option, it generates a lot of controversy and interest. Housing is also a
topic with which almost everyone has some experience, either as
speculator, owner, tenant, prospective buyer, developer, professional
consultant or government official involved in processing development
plans, or even a combination of these roles. Thus almost everyone has
an opinion on housing. Each individual’s opinion usually has validity
from that individual’s viewpoint, although this may not be the case
trom other points of view, such as the society, the country or the
industry as a whole. In many instances, the grievances expressed about
housing might have nothing to do with inadequate housing per se, but
rather with missed opportunities to make handsome capital gains.
Unfortunately, when comments are expressed by opinion leaders or
public figures and are publicised in the media, they can either influence
or even form the basis of government policies, thus causing confusion
about the housing situation.
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The necessity of finding ways to build more houses within the
affordability of the poor is already proving to be a big challenge. The issue
becomes more complicated when calls are made to make low-cost units
more ‘liveable and comfortable’. An example is highlighted in the following
excerpt from a newspaper report:’

... there must be some guideline or rule about the size of a flat unit.

Perhaps it should not be less than 1,000 sq ft. Also, the building
should be kept at about 10-storey or so minimum height.

Developers should perhaps provide some kind of clothes dryers
inside the house and they should set up a common television aerial or
satellite dish for all residents of a particular block.

There should be ample parking space, eating outlets and stalls, and
alarge open space. There should also be alarge community halland a small
library in every block.

There should be provisions within the housing scheme for mosques
or suraus and houses of worship for Hindus, Christians and Buddhists.

Also, recreation and sporting facilities must be made available for
the youths.

.. the provision of a small plot of land, at a small cost, for flat
dwellers who wish to grow plants or vegetables withina fenced area or the
ground.

Some suggestions may be valid but most are absurd if prices of low-
cost housing were to be maintained at RM25,000 each or even allowed
to reach RM35,000.

As this discussion highlights, the housing achievements in Malaysia
have been very satisfactory, especially in terms of quantity achieved. Many
Malaysians, particularly those from the middle-income group and a sub-
stantial number from the lower-income group, have been able to enjoy
relatively safe, healthy and comfortable living conditions. For higher-
income groups, some recent projects have made available to them ideal
homes in really pleasant environments. However, it should also be noted
that the houses do not come cheap and most Malaysians are saddled with
huge mortgages.

Many Malaysians have made hefty financial gains from property
investments in the 1960s and early 1970s as a result of the tremendous
increase in property prices. Forinstance, detached houses in the Bangsar
area in Kuala Lumpur, bought for less than RM 100,000 each in the early

7. Sri Tanjung column in New Straits Times, April 26, 1997, p21.
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1970s are now worth about RM 1.5 million to RM2 million each. Many
housing developers and those in related professions, including consult-
ants, architects, engineers, surveyors, lawyers, bankers, valuers and
contractors have also made very substantial financial rewards.

The process of building houses itself has progressed significantly, espe-
cially in the development and acquisition of various aspects of building and
planning technology, and housing delivery. In fact, Malaysia now exports its
expertise in the housing industry to countries such as Vietnam, Cambodia,
China and South Africa. However, there are some major issues that must be
addressed if the housing industry is to gain a more robust footing.

Low-cost and low medium-cost housing

There is no doubt that there is a real need for many more low-cost and low
medium-cost houses. The various government agencies, including the State
Economic Development Corporations, are facing difficulties in building the
Jarge numbers required of such houses and the government has turned to the
private sector to share the task. It is neither possible nor feasible to discuss in
this chapter, all the regulations drawn up to get developers to build low-cost
houses. Suffice to say that building houses which comply with all the planning
and building regulations and standards, and selling them at RM25,000 each is
no longer feasible, especially in the urban areas.

Although developers are expected to subsidise the construction
of low-cost units with profits made from other types of housing, such
a procedure is not sustainable as the low-cost units will only be a
relatively small portion of the total number of housing units in a
scheme. Moreover, it means that buyers of other units, most of whom
can barely afford the purchase, have to subsidise the low-cost house
buyers. It can be counter-productive to maintain the selling price of
low-cost houses at not more than RM 25,000 each. Delays in launching
projects can sometimes result because of this when developers at-
tempt to appeal to the government to waive the low-cost housing
requirement by giving a variety of reasons, some of which are appar-
ently legitimate, when capitalism, residential housing mix and cost of
land are taken into account.

It 1s time for the government to take the bold step of allowing
developers, both private firms and government agencies, to build and sell
housing units in major urban areas at prices above the RM25,000 bench-
mark. For the low-cost housing programme to be sustainable, developers
must be allowed to make profits from their projects. Without the profit
incentive, a few projects may be built, either to comply with established
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quotas or as gestures of goodwill in response to calls by the authorities.
Under both circumstances, the production of low-cost houses will not be
sizeable or sustainable.

In a capitalist society, where almost every private business venture is
motivated by profits, financial incentives are needed to spur developers to
produce more houses, including those catering to the poorer sections of the
society. It should be noted that the process of housing development often
requires ingenuity, perseverance and hard work on the part of developers
and their consultants to overcome obstacles and challenges. Such efforts
should not go unrewarded or without being provided with a feasible
opportunity to make a profit.

It is strongly believed that many potential buyers who are on the
waiting list for low-cost houses can afford units of up to RM50,000 each.
However, because such housing is unavailable, these people have to con-
tinue to wait for low-cost houses. This i1s well demonstrated in Penang,
where the building of low medium-cost houses in lieu of low-cost units
were allowed in the north-east district of the island in the early 1990s. This
spurred the production of thousands of apartments selling for not more
than RM50,000 each. Although it is too soon to pass judgement on the
soundness of such a policy, it has allowed those who could not wait for low-
cost houses and could not atford medium-cost apartments priced at above
RM90,000 each, to own houses.

Lately, some national leaders, including the Prime Minister, have
voiced the view that it may be time to reconsider the RM25,000 limit on
low-cost houses in some urban areas. States such as Perlis and Johore have

reportedly decided to allow developers to sell low-cost houses at above the
RM25,000 benchmark.

Shoddy and faulty workmanship

The insufficiency in the number of low-cost and low medium-cost
houses available is a major housing problem which needs to be resolved.
At least, though, the issue is recognised as an agenda in development
plans, both at the federal and state government levels. An equally
urgent issue which has not been reflected in the national and state
agenda 1s the quality of existing houses, although the problem is
highlighted almost daily in the media.

One problem which is beginning to attract attention is the shoddy and
even unsafe workmanship in housing construction. Examples of such poor
quality work are badly plastered walls and beams, uneven stairs, cracks in
the walls and floors, leaking roofs and damaged sewage pipes.
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Building quality in some projects is so bad that the houses have turned
into health hazards rather than shelters. For instance, residents of Taman
Bandar Indera Mahkota near Kuantan, a housing scheme of 17 blocks of
five-storey flats of 1,360 units, had to be relocated because the units were
found to be unsafe for habitation. Blatant short cuts in the construction of
the buildings included stuffing cement bags and styrofoam into hollow
walls in place of bricks. Despite this, certificates of fitness for occupation
were issued.® While recognising the need to build more houses to cater to
an increasing population, especially the lower income group, an equally
important challenge facing the housing industry is to ensure reasonable
building quality, especially for buildings catering to the poor.

Having paid a lifetime’s savings and at the same time mortgaged to the hilt to
acquire properties which later turned out tobe defective, the owners canbejustified
in feeling cheated and very frustrated with their housing conditions. Ironically,
most of these defective units were designed and planned by qualified professionals
approved by the government, built under the supervision of highly-paid consult-
ants and certified as suitable for occupation by the local authorities.

There should also be a consciousness on the part of the developers to
ensure that the quality and safety of existing buildings do not deteriorate.
This is especially so in high-rise buildings where individual owners have
neither the funds nor the capability to undertake repairs or maintenance
works to keep their buildings safe, healthy, pleasant and comfortable. The
serious lack of effective maintenance in existing dwelling units, especially
low-cost and low medium-cost units which are usually in the form of high-
rise blocks, is one of the main causes of poor housing conditions in the
country. The damaged water tanks in a high-rise building in Johore Bahru
which resulted in destruction of lives and properties is an extreme example
of what could happen if proper maintenance work is not carried out.
Buildings do not have to reach this level of degradation to cause misery to
theirresidents. Leaking sewage pipes, roads filled with potholes, faulty lifts,
dark corridors and even mouldy and peeling paintwork can severely affect
the comfort and morale of residents.

The establishment of the Construction Industry Development Board
to register, regulate and educate industry practitioners, and the proposal
to set up industry standards to ensure quality are laudable steps. However,
much more needs to be done, such as providing more facilities for the
training and certification of construction workers and builders. The
ultimate aim is to have builders who are able to regulate themselves and
to inculcate a sense of pride of workmanship in them.

8. New Sunday Times, November 24,1996, p1.
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The proposal to set up a system to evaluate the quality of houses,
particularly low-cost units, to ensure zero defect is a necessary step under
the present circumstances. Until the building industry can regulate itself,
such an evaluation system 1s needed. However this should be a temporary
measure because it adds another bureaucratic hurdle in the process of
building houses.

While it is praiseworthy for the Ministry of Housing and Local
Government to propose a panel of experts to evaluate the quality of
workmanship and the proposed Construction Industry Development
Board to prepare standards, there must be follow-up action on these
proposals. In 1994, the Malaysian Architects Association (PAM) and the
Board of Architects proposed a Building Charter which was to unite the
main players in the building industry to improve and self-regulate the
industry, and to address problems of late delivery, poor quality and lack of
accountability. Unfortunately, these problems still exist and the proposed
Building Charter has not been heard of for sometime.

Unfriendly and unbealthy human settlements

Despite the increasing number and variety of facilities to make life more
comfortable and enriching, the quality of such facilities in many places is
usually below expectation. In many areas, including residential areas which
are considered middle-class but especially in locations occupied by the
poorer groups, such as Rifle Range in Penang and Pandan Perdana in Kuala
Lumpur, the residents are denied the use of such facilities due to the lack of
maintenance, repairs and upgrading works. The deterioration and degrada-
tion of these facilities as well as instances of uncollected garbage, clogged
drains, roads marred with pot-holes, derelict playground facilities, flash
floods, and leaking water and sewage pipes have often been highlighted in
the media. Indeed, some of the facilities have been so neglected that they
have become dangers to public health, such as broken swings and slides in
children’s playgrounds and broken manhole covers along the roads. With
concerted efforts, especially in enforcing or facilitating compliance and
scheduling maintenance works, and with relatively little costs, the housing
conditions and safety of many Malaysians can be vastly improved.

Many residents in the urban fringes are also finding their serene
environment threatened with destruction by nearby projects. A case in
point is the proposed development of Bukit Seputeh, which is adjacent to
Taman Seputeh, a middle to high-class residential neighbourhood in Kuala
Lumpur. A proposal has been made to turn Bukit Seputeh into a mixed
commercial and residential area incorporating low-cost flats, medium to
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high-cost apartments, office buildings and shopping space in buildings
ranging from six to 15-storeys high. The approximately 15-hectare Bukit
Seputeh has beena green lung consisting of matured trees, plants, flowering
shrubs and clear streams, apart from birds, insects and other creatures.
Nearby residents in Taman Seputeh claim that development on the scale of
what is proposed would not only destroy the green lung but also lead to
more people, vehicles, noise, dust and traffic jams.

However, Bukit Seputeh is a private property and the owner has the
right to make use of the land to derive income. It has also been argued that
the development project would allow others, including poorer Malaysians,
to enjoy living near the heart of Kuala Lumpur. While some Malaysians are
fortunate to live in exclusive areas, others who are less fortunate should not
be denied opportunities to do so. Being the first to live in an area does not
give anyone the right to declare exclusivity. For the local authority, in this
case City Hall, it is difficult to decide on the approval for the proposed
project and to balance the interests of both sides —the landowner versus the
earlier residents.

Atamore general level, the question of whether to approve or to object
to a proposed project is not easy to answer. This is especially true in cases
of proposals to develop private properties which had been left in their
natural state for some time, thus misleading local residents into regarding
them as green lungs. Thus when the proposals are approved, local residents
often accuse the developers of being greedy and uncaring, and the local
authorities of siding with the developers.

Such accusations and controversies need not happen. After all, the
introduction of town planning in the early 1920s was supposed to
ensure proper development of urban areas and to allow local residents
and landowners to know exactly what to expect in the development of
their neighbourhood. Unfortunately, after having practised town plan-
ning for nearly 50 years, including the introduction of the current
planning system for more than 20 years since 1976, the local authorities
have not been able to make full use of the established planning system
and the expertise available to regulate urban development and enhance
the quality of urban living. Although many local authorities have their
own structure plans, this forms only part of the picture. The authorities
must prepare and gazette their local plans not only to inform landown-
ers about what can be built on their land but also to inform local
residents about what to expect in their neighbourhoods in the foresee-
able future. Gazetted local plans will also commit the local authorities
to their obligations to proper and predictable land development.
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Regulations and facilitators

As aresult of the shortage of low-cost housing and the poor conditions in
existing buildings and the environment, calls have been made to implement
more regulations and building standards. Some recent proposals to regulate
the actions of developers include the imposition of a deposit payment to
local authorities to ensure compliance with all regulatlons, creation of
funds to repair damages caused by developers, and the restriction on the
number of houses to enable more trees to be planted. Although urban
societies do need regulations to function smoothly, having too many
regulations might instead lead to adverse effects such as creating a culture
of encouraging lobbyists to go around looking for loopholes and waivers
for exceptions to the rule.

The local building industry already has too many rules and regulations.
The present state of affairs in the housing estates is largely the result of a lack
of compliance with the multiple rules and statutory standards. In his comments
on the Highland Towers Tragedy, New Straits Times Group Editor A Kadir
Jasin said in his column in New Sunday Times on December 19, 1993:

Stacked together, the statute books governing the construction industry
and the environment could very well be as tall as some of the tallest
condominiums in the city, but enforcement is a different story alto-
gether.

The most shameful thing of all is the habit of finger pointing among
government agencies and departments. It is happening even as efforts are
under way to look for survivors in the rubble of the collapsed Highland
Towers building.

To facilitate a robust housing industry, the key is to maintain liberali-
sation while ensuring compliance. Since the process of housing production
is fraught with many hurdles, the National Housing Department and the
various state housing departments should act as facilitators rather than
regulators as is happening at present. In other words, housing department
officers should be available to solve problems faced by developers and the
housing industry as a whole.

The National Housing Department and its state counterparts
should help to overcome the urgent need for more information on the
housing industry. Lack of information on the housing industry has
contributed to the production of housing units which do not meet the
needs and affordability of certain sectors of society. Worse, it has led to
calls for more rules and regulations and the imposition of unrealistic
higher standards which further restrict the building industry.
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Housing production today takes place at various levels of igno-
rance. No one knows the current housing stock, the number and types
of houses required, the location they are required in or the number of
houses in the pipeline. The various government reports provide only a
partial picture and are thus useful only to a limited extent. This state of
affairs is inexcusable because with some effort and a little expenditure,
itis possible to collect, process and publish up-to-date data on housing,
if not monthly, at least yearly, so that those in the housing industry can
make well-informed decisions.

Developers and the professionals

Apart from calling for more regulations, some quarters have also been putting
the blame on those whom they accuse of being culprits for what they see as
housing problems. The most frequent and popular targets are the developers.
A recent report in New Sunday Times, January 7, 1997 highlighted:

Whatever its travails in the last decade, the property sector can be in
doubt that it is now plum in the middle of a boom that shows no sign
yet of abating. Malaysian developers have never had it so good - not
in their past experience, nor in comparison to their compatriots in
other countries. Property and real estate sectors, no matter how
much they appear to be a part of free markets overall, can never be
free of social and political requirements and constraints. Developed
countries almost enjoy making new developments difficult, for a
host of reasons, including environmental, traditional or cultural
ones. Land developers should count themselves lucky enough to cash
in on a boom with as little as is currently expected of them.

But the frustrations of many critics about the housing industry are
directed at the wrong group of people. The developers certainly deserve
some brickbats, but not all of them. They are entrepreneurs and their main
objective is to make profits for both themselves and their shareholders,
although as Malaysians they can never be free of social and political
obligations to take care of their fellow Malaysians who are poor. The laws
donotrequire them to have professional training or education on social and
civic obligations. If anything, most are only following their entrepreneurial
spirit, that is, to work hard and get rich. Their only qualifications to be
developers are an enterprising spirit, some capital and a licence from the
Ministry of Housing and Local Government.

However, the laws do require that before the developer can cut
down a tree or dig a shovel of earth, he is required to obtain permission
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from a myriad of government agencies, particularly the local authori-
ties. The laws also stipulate that only recognised professionals can
prepare and submit applications to the various government institu-
tions. To obtain the professional qualifications requires 15 to 20 years
of education. In every stage of the education process, the professionals
are constantly taught civics, ethics and professional standards and
conduct, besides the usual readings on social justice, equality and love
for mankind and the environment. In addition, every professional
institute has its own list of ethical standards and conduct for its
members to follow. If there is any shortcoming or shoddy work in the
buildings or the living environment, the culprits responsible should be
the professionals.

The pace of urban development is so rapid that it is becoming impos-
sible for the government agencies and departments to regulate every aspect
of land development activities. The laws already require and place on the
professional consultants certain responsibilities to ensure that land devel-
opment in Malaysia is not only safe and healthy but also satisfy aesthetic
needs. The professional consultants in the building industry must now be
given the responsibility, commensurate with the recognition given to them
by law, in the form of various acts of Parliament. This will help decrease the
heavy workload of professionals in the government sector, thus minimising
delays in the processing of plans, and ensure greater transparency and
accountability in land development activities since the private sector con-
sultants would notbe able to hide under the Official Secrets Act when called
upon to account for their actions.

Conclusion

To many visitors to Malaysia, the country seems to be ahuge construction site.
Apart from the huge commercial projects in the urban centres, housing
projects can be seen everywhere —from the airports to the city centres and from
the city centres to other towns. The current issue is not whether there are
enough houses, but whether we have the ability to build houses within the
affordability of the various strata of society, and the ability to ensure that the
houses and the built environment are safe, healthy and comfortable befitting
the socio-economic development of the country. The basic ingredients in
overcoming these two central issues are in place. What is needed is a common
sense of purpose to provide adequate housing for Malaysians and not to be
distracted by minorissues. Hopefully, this chapter has provided the discussion
points to help us focus on this common sense of purpose.
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CHAPTER 3

Financing Housing Development
and Home Ownership

R Thillainathan

Introduction

This chapter deals with key trends, developments and issues in financing
housing developmentand home ownership from the 1970s. It provides a quick
overview of housing development and of the respective roles of the public and
the private sectors in financing housing development. The chapteralso features
an extensive discussion of the financing of house ownership. It examines the
role of all the key players in the origination and financing of housing loans,
namely the commercial banks, the finance companies, the Treasury Housing
Loan Division (THLD) and the two building societies — Malaysia Building
Society Berhad (MBSB) and Borneo Housing Mortgage Finance Berhad
(BHMEB). The chapter also deals with the flow of funds into housing loans;
the changing dynamics and pricing of housing loans; the origination, financing
and refinancing of housing loans; and issues related to mandated lending for

The assistance of my colleague Mr P Balasundram in the compilation, processing and
analysis of certain data is acknowledge with grateful thanks. I also wish to acknowledge my
deep thanks to Mr Ban Poon Huaat of Citibank Berhad for sharing freely his knowledge of
the bridge and end finance business of the housing industry.
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housing. The role of the Employees Provident Fund (EPF) in housing
development and housing finance is also discussed.

Housing development: a quick overview

The private sector has been playing a dominant role in housing development
in Malaysia (see Table 1). Except for the first half of the 1980s, when its share
was only half, the private sector has accounted for two-thirds to three-quarters
ofhouses developed during the 1970s and the second half of the 1980s. During
the first half of the 1990s its share amounted to 87 per cent.

Housing development targets have been set since the Fourth Malaysia
Plan period, that is, from the first half of the 1980s. However, there was a
massive shortfall during the 1980s, amounting to a shortfall of 56 per cent
during the first half and 57 per cent during the second half. The private sector
shortfall was somewhat higher than that of the public sector. As there has been
no deterioration in the problem of overcrowding, squatter settlement or slum
living, this massive shortfall may suggest an overly ambitious target. During
the first half of the 1990s, the target has been exceeded by 13 per cent with the
private sector experiencing a massive 41 per cent surplus in spite of the public
sector experiencing a 50 per cent shortfall.

Data on performance in relation to target by the cost of houses developed
1s available fully only for the last 10 years (see Table 2.) During the second half
of the 1980s, low-cost housing experienced the most severe shortfall and failed
to meet the set target by two-thirds whereas the shortfall was one-third for
medium-cost housing and one-fourth for high-cost housing. During the first
half of the 1990s, low-cost housing still experienced a 25 per cent shortfall
whereas there was a 41 per cent surplus for medium-cost housing and a two-
and-a-half fold surplus for high-cost housing.

Even the public sector has been more successful in developing medium
and high-cost housing than low-cost housing. This is readily evident from the
data in Table 2. As land is a state matter, the federal government has used the
state or local governments as the implementation arm of its low-cost housing
programme. Apart from fixing the price at which the low-cost housing units
are to be sold, the federal government has confined its role to that of financing
the implementation agency, the extent of financing being based on the price
plus the number of housing units to be developed. Due to cost over-runs
(either because of an underestimation of cost or because of unanticipated
inflation), these agencies have not been able to develop the low-cost housing
units within the budget allocated. Given the budgetary constraints of these
agencies, there has therefore been significant shortfalls in attaining whatever
targets have been set for the low-cost housing programme.
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The fixing of an artificially low price for low-cost housing units is also the
key reason for the massive shortfall in the number of such units developed by
the private sector. A company, unless it isalong-term property developer, does
not have the incentive to build the low-cost housing units or build them on
time. In respect of the long-term developer, the required cross-subsidisation
of low-cost housing units by the medium or high-cost housing units may in
fact constrain the overall development of houses. The low-cost housing
programme has also been affected by problems related to land conversion,
delay in removal of squatters and inadequate infrastructure as the land
earmarked for the low-cost housing programme will not be choice land given
the price ceiling imposed on the low-cost housing units to be developed.

The poor record of housing development during the 1980s is not difficult
to explain. It can be discussed in relation to demand as well as supply factors.
During the early and mid-1980s, interest rates were very high and economic
growth rates were significantly lower. In fact in 1985-86, real GDP growth rate
was slightly negative but the decline in GNP was even more severe because of
a massive cutback in public expenditures and a collapse in key commodity
prices. The low growth and high interest rate environment was further
aggravated by a tightening in the mandated lending programme’ which
discouraged overall as well as specific lending by banks.

The lower demand indirectly made for a lower supply. The high
interest rate also made for lower supply directly by squeezing profit
margins. Slower Jand conversion approvals and high rent payments to
regulators aggravated the supply situation. Although the economy
bounced back from mid-1987, the need for rebuilding household sav-
ings to more prudent levels after it had been ravaged by the difficult
years of the early and mid-1980s meant that the demand for durable
goods including housing picked up only slowly in the late 1980s. The
revival in demand was helped in no small measure by the much lower
interest rate environment from 1987 and by a liberalisation in govern-
ment housing loan conditions that had been tightened from the mid-
1980s because of the government’s austerity programme.

1. Prior to March 1982, the mandated lending to housing of 10 per cent of total loans of the
base year (1981 in this instance) was a global target without a sub-target for low, medium
or high-cost housing. An interest rate ceiling of 10 per cent applied only to houses priced
at RM100,000 or less. As most banks minimised their lending for such houses ‘... the
lending guidelines of March 1982 introduced for the first time specific commitments by
the commercial banksand finance companies in respect of houses costing RM 100,000 and
less each’. (Bank Negara Malaysia, 1982, p13)
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The public sector in Singapore, unlike that in Malaysia, has played
a key role in meeting the demand for houses in particular for low and
medium-cost housing units. The Singapore government’s success in
housing has been attributed largely to its Housing and Development
Board (HDB). There have been many attempts, dating back to the
1970s, to set up an HDB-type organisation in Malaysia but without
much success. As Malaysia is a federation and land is a state matter,
such an organisation would have faced many problems with respect to
land acquisition, land conversion and planning approvals. Singapore
did not encounter such problems as it is a small island state with a
unitary government.

Financing of housing development

As a developer, the public sector has confined its role to that of
financing and the task of construction has been invariably sub-con-
tracted out to the private sector. The declining role of the public sector
in housing development is also readily evident from its diminished role
in financing. This is displayed in Table 3 and the accompanying notes
spell out the basis on which the data on the comparative performance of
the public and private sectors with respect to the financing of housing
development has been generated.

Where a developer relies on external financing for its property devel-
opment activity, it is usually in the form of bridge finance to be retired from
the end finance marked out for house buyers and released progressively in
accordance with pre-specified construction and payment milestones (see
Schedule I). The bridge finance requirement for property development in
Malaysia is lower as pre-selling of houses is permitted and buyers are
required to meet the pre-specified progress payments.?

2. This certainly applies to a developer with its own land bank. This may not necessarily be
the case for a developer who borrows to purchase development land and whose opening
sales are not strong. In the latter case the bridge finance required will be quite high.

Beforean end financier will release funding, it has to agree with the bridge financier
on the sum for redeeming the unit for which the end finance has been marked out. The
bridge financier has a charge on the mother title. By its agreement on the redemption
sum, and so long as the redemption sum has been paid, the bridge financier waives its
right to any claim on the unit which is the subject of the end finance in the event of
foreclosure action on the mother title. To evidence this, the end financier obtains the
consent of the chargee to register its interest with the land office on the subject unit
on full payment of the redemption sum.
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Schedule of payment of purchase price

Instalment payable %

1. Immediately upon signing of Sale & Purchase
Agreement 10

2. Within fourteen (14) days after receipt by the purchaser

of the Vendor’s written notice of the completion of:

(a) the foundation and footing works of the said building 10

(b) the reinforced concrete framework of the said building 15

(c) the walls of the said building with door and window 10
frames placed in position

(d) the roofing, electrical wiring, plumbing (without fittings), 10
gas piping (if any) and internal telephone trunking and
cabling (if any) to the said building

(e) the internal and external plastering of the said building 10

(f) the roads, drains and sewerage works serving the said 15
building
3. On handing over of vacant possession of the said building 15

with water and electricity supply ready for connection

4. Upon handing over of vacant possession as in item (3) and to
be held by the Vendor’s solicitor as stakeholder for payment
to the Vendor as follows:
(a) 2.5 per centum (2.5%) at the expiry of six months after 2.5
handing over of vacant possession
(b) 2.5 per centum (2.5%) at the expiry of 12 months after 2.5
handing over of vacant possession

100

A developer is required to set up a dedicated project bank account for each
housing scheme and collections of progress payments from sales of each
scheme have to be banked into this dedicated account. The credit balance in a
given account can only be used for financing or retiring the bridge finance
raised for the appropriate housing scheme. This project account system, which
was implemented in 1990, protects house buyers from any potential misuse or
misapplication of funds by a developer, which was not uncommon in the past.

To minimise the use of bridge finance, a developer will rely on market
studies to ensure a launch date such that there is no big mismatch between the
demand for and supply of houses to be developed for the mix of development
envisaged. By employingreliable contractors, developingalong-termrelation-
shipwith suppliers of key building materials (some of whichare subject to price
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Table 3: Financing of housing development on a cumulative basis

over various plan periods (RM million)

Period Public sector Private sector
1970-75 970 483
1976-80 2,010 1,849
1981-85 1,754 5,688
1986-90 1,452 6,145
1991-95 1,825 12,433

Source:  Public sector financing data was extracted from various Malaysia Plans and private sector

data was computed from growth in housing loans (see Table 4) based on considerations
set out in the notes to this table.

Notes:

1.

Public sector financing figures are for housing. As far as can be ascertained, these figures do not
include housing loans extended to individuals by the Treasury Housing Loan Division. Expenditure
oninstitutional quarters and housing in land schemes is not reflected in the figures for the 1980s and
the 1990s. These have became less important over time because of the declining importance of land
developmentand because of the policy of encouraging government servants to own their awn homes
through Treasury housing loans.

Published data is available for housing loans to individuals by the public and the private
sectors. However, no such data s available for private sector financing of housing development.
Such data is captured under lending by banks and finance companies for real estate as well
as for building and construction. Such lending includes end finance or term loans for all types
of real estate (but not housing loans to individuals which is captured separately under
housing) as well as bridging and working capital finance for residential, non-residential and
civil engineering projects. Term financing for certain classes of infrastructure projects is
probably captured under lending for building and construction. In the absence of any specific
data, the extent of private sector financing of housing development during any period {on an
annual or cumulative basis) has been guesstimated at 50 per cent of housing loans to
individuals during that period (see Table 4). This guesstimate is based on the following
considerations:

{a]  Under Malaysian law, on execution of the Sale and Purchase Agreement, a developer is given
24 months to complete the construction of the houses and the required infrastructure for the
housing scheme.

{b) 95 per cent of the house price is payable over the construction period in eight progress
payments and the balance of five per centis payable six months and 12 months after hand-
over of vacant possession of the house. A stylised representation of the payment
milestone, the timing of payment as well as the percentage of each progress payment
made (for a typical housing scheme whose construction period is 24 months) is set out
below:
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Payment milestone 1 2 3 4 5 6 7 8 g 10

Month of payment 0 35 70 105 140 175 205 240 300 360

% of each 10 10 15 10 10 0 1% 15 5 b
progress payment

{c}  Onexecution of the Sale and purchase agreement, only 10 per cent of the Purchase Price can
be collected.

{d)  On the average, a developer can be assumed to take 3.5 months to collect each progress
payment.

fe}  Thevalue of fand may constitute a-third to half of the price of the house. For an apartment or
condominium complex, the value of land in percentage terms will be significantly lower.

{f)  Thereare twotypes of developers a bank can finance, one with its cwn land bank and the other
which needs to borrow to finance its development land.

(g} Lending to the first type of developer is extremely safe. [t may borrow only if the sale
is not good or if it expects to command a better price by delaying sale or if the size or
the location of its land requires heavy initial investment in infrastructure. There are
many developers now with a strong land bank and in a good cash position. Their
requirement to raise bridge finance will not be as pressing. One can hazard the guess
that developers falling within this category may raise bridge finance of around 25 per
cent and no more {as a percentage of such a project’s average size of end finance
requirement).

{h)  The second type of developers will raise finance for the acquisition of the development
land, for paying conversion premium, for constructing access roads and/or for
commencing earthworks. The less accessible the land the more has to be spend on
infrastructure.

(it Abank will be willing to lend up to 60 per cent of the market value of the land for financing
the above activities provided the land has clear development potential as well as conversion
and development approvals are in hand or are highly likely.

{j}.  Theend finance will go towards retiring the initial working capital or bridging finance
and the higher this initial finance the longer the developer has to wait before the end
finance drawdown can contribute to its cashflows net of debt retirement. The financing
requirement of this category of developer is likely to be around 75 per cent with bridge
finance around 100 per cent of end finance drawndown during the first half of the
construction period and half that during the second half. For the purpose of arriving at
the orders of magnitude, note that if end finance is 100 per cent at the end of a project’s
construction period, then it will be 50 per cent at the half way mark. One can then relate
bridge finance drawdown to this average 50 per cent level for end finance.

(k]  Ifweassumethatboth types of developers are equally likely (especially if we take inte account
developers of landed houses as well as of high rise apartments), then bridge finance
requirement may amount to around 50 per cent of end finance requirement.

(Il Fromfootnote 3 in the text, we note that lending for housing projects accounted for 53.7 per cent
of loan outstanding for the real estate as well as building and construction sectors in 1985,
However, we have not used this figure to arrive at the quantum of eurrent financing for housing
development. This is because, unlike before, certain categories of lending to the infrastructure
sector is aiso captured under real estate and construction loans.
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Table 4: Increase in housing loan finance outstanding by
institutions and periods (RM million)
Commercial Finance Treasury Cagamas Building Others Total
Banks  Companies Housing Berhad Societies
Loan
Division
1970-75 413 114 287 138 14 966
1976-80 1,731 480 816 642 29 3,698
1981-85 4,074 1,209 5011 932 149 11,375
1986-90 3,289 1,536 4,487 3,082 -296 198 12,290
1991-95 7,152 3,957 3,691 8,800 618 648 24,866
Source:  Computed from Bank Negara Malaysia Annual Reparts and Money and Banking in

Malaysia, {various editions).

Table 5: Size and growth of outstanding loan to real estate and

construction
Real estate Building and construction
Total  Growth over 5-year periods Total Growth over 5 year periods
1970 229
1975 373 373 531 302
1980 2,17 1,798 1,746 1,215
1985 9,493 1322 4,479 2,683
1990 12,047 2,554 7,617 3,188
1995 19,252 7,205 18,458 10,841
Source:  Computed from data for commercial banks and finance companies contained in Bank
Negara Malaysia’s Monthly Statistical Bulletin.
Notes:

1. Lendingtoreal estate consists of bridge finance to housing and real estate development projects as
well as end finance for real estate (excluding housing loans te individuals).

2. lending for building and construction consists of working capital finance to the civil engineering sub-
sector as well as term finance for construction of highways. Contractors bid for projects on a deferred
payment basis. The credit period extended to housing developers may be one to three months. They
may raise working capital from banks to commence construction work. Such bank finance will fall under

this category.
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control) and minimising mismatches between contracts for construction and
sale,adeveloper willalso ensure that completion and delivery deadlines are met
and risks are minimised.

The banking industry in Malaysia has been fairly prudent in its lending
practices to the property and construction sector in spite of its observed or
apparent tendency to over-lend to this sector. This is evident from its minimal
exposure to land acquisition financing, from the limits imposed on property
development financing, and from the spreading of credit risk by lending to a
variety of projects or dispersing its risks on lending to large projects through
syndication or participation in a syndication.

Even in the midst of the mid-1980s economic and banking crisis, a Bank
Negara Malaysia (Central Bank of Malaysia) survey of property and construc-
tion projects financed by the banking system on June 30, 1985 showed ‘that
contrary to popular expectations, the concentration of property loans was not
in large projects, butinalarge number of small and medium-size projects in the
major urban sectors... The lack of concentration in very large projects in their
financing, with nearly one-third of them being syndicated, demonstrated that
the banking system is well-placed to sustain any shocks from possible defaults
in the event some of the property projects fail.” (Bank Negara Malaysia Annual
Report, 1985, p159).* Being the only comprehensive survey available on the
lending practices of the banking industry to the property sector, full use has
been made of it in this article.

3. This Bank Negara Malaysia survey of all construction and real estate projects of more than
RM2 million each covered 733 syndicated and 1,514 non-syndicated loans, accounting for
46.5 per cent of total loans to construction and real estate in mid-1985. Small property
projects of less than RM2 million each accounted for more than half of the value of total
property loans of the banking system then. Syndicated property loans accounted for 27.5
per cent of total property loans outstanding in the banking system. ‘Syndications were
particularly prevalent for commercial projects, hotels and the purchase of land. As much as
40 per cent of total loans outstanding for commercial projects and land purchases was
syndicated. The proportion for hotels was 55per cent. The 2,247 loans surveyed involved
totalloanapprovals of RM9.4 billion and loans outstanding of RM6.5 billion, as against total
project costs of RM34 billion,” indicating some prudence in the lending margin. Commer-
cial buildings accounted for 24.7 per cent of total loans outstanding, housing projects for
53.7 per cent, flats and apartments for 6.2 per cent, land purchase for 3.9 per cent and
construction work for public sector infrastructure projects, such as roads and highways,
10.3 per cent. In terms of projects by size of loan approval, eight loans of more than RM100
million each and 25 loans of more than RM50 million each accounted for 7.1 per cent and
13.3 per cent of total outstanding loans. More than 40 per cent of the value of loans was
accounted for by 285 loans, the value of each being within RM 10 million to RM50 million,
while the balance of 46.5 per cent was represented by 1,937 loans each valued at RM2 million
to RM10 million. (Bank Negara Malaysia Annual Report 1985, pp 157-9).
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Since the mid-1980s, strict prudential regulations have been imposed
on banks including single borrower lending limits, guidelines on interest
suspension and specific provisions with respect to non-performing loans as
wellas restrictions on lending to related parties. With these regulations, the
current lending practices should be better and not worse than what they
were in the 1980s.

Malayan Banking Berhad Chairman Dato” Mohd Basir Ahmad has re-
ferred to the low gearing of Malaysian property developers as providing
comfort on their ability to absorb the impact of any softening in property
prices. He said their current debt to equity ratio is 0.24 on the average, whereas
the corresponding ratio for Thai developers is 1.6. He argued that the healthy
position of Malaysian property developers was due to the fact that the majority
today are either ex-plantation companies or companies with huge land banks
acquired earlier at relatively low cost (see Business Times, July 12,1997, p7). If
the property developers have a low gearing, this can be considered indirect
evidence to argue that the banking industry’s current exposure to the property
sector is likely to be fairly well spread.

While the banking industry itself was generally prudent in its lending
practices to the property sector, the housing development business can still
be a risky one to lend to if the risks are not properly controlled. In 1990, for
instance, as shown in Table 6, there were 277 abandoned housing projects,
with 63,560 houses under development at a value of RM3,630 million but
buyers only numbered 36,130.* In relation to the total value of houses
developed in the 1980s,’ the value of the houses in these abandoned housing
projects was around 10 per cent — which is indeed a high figure.

The early and mid-1980s, the start-up period for these abandoned
housing projects, was an exceptional period. Interest and unemploy-
ment rates were very high, economic growth was very low and cash-
flow extremely bad, not only because of the high interest rate and low
growth environment, but also because of the massive cutbacks in public
expenditures and the collapse in key commodity and asset prices. One
can therefore appreciate the reasons for the high failure rate of housing
projects during the period.

Thelossesarising from these failed projects would have been borne not only
by the bankers but also by the buyers, the developers and the contractors. The

4. Economic Planning Unit, Sixth Malaysia Plan, 1991, p367.

5. The valuc of additional housing loans given out during the 1980s was RM23.7 billion.
Assuming an end finance margin of 70 per cent, the value of houses developed during
the 1980s can be estimated at RM33.9 billion.
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Table 6: Abandoned housing projects by state, 1990

State Project No of houses No of buyers Estimated values
{RM million)
Johor 40 14,747 10,472 733
Kedah 8 2,095 1,259 81
Kelantan 17 1,942 946 113
Melaka 19 3,544 2,310 176
Negeri Sembilan 29 6,264 3,450 310
Pahang 18 2,610 1,625 124
Perak 40 8177 4,482 477
Perlis 8 1,012 499 64
Pulau Pinang 21 4,692 1,819 366
Selangor 5 13,640 7,435 777
Terengganu 18 374 326 46
Kuala Lumpur 7 4,483 1,507 368
TOTAL 2717 63,560 36,130 3,630

Source:  Economic Planning Unit, Sixth Malaysia Plan, 1991-1995, 1991, p367

losses suffered by the bankers would have been lower, had the bridge finance
beenlowerand the utilisation of end finance higher, and the down payment made
by the buyers higher. Where the bridge finance had been retired by the end
finance, the lending banker would have had recourse to the end borrowers. To
the extent that the lending bankers had a charge over the housing land or the
houses, they would have been able to minimise their losses through foreclosure
actions.® The regulatory environment for banking and property development is
better as well as developers are in a stronger position now and the likelihood of
abandoned housing projects as well as of non-performing loans is lower.

The raising of financing for property development has never been a
problem in Malaysia. However, the financial institutions have from time to

6. The government came out with a RM900 million fund in 1990 to revive and complete
these abandoned housing projects and to assist buyers to secure financing for their
houses. ‘About 12,395 units of houses, involving financial assistance of RM223 million
from the Fund, were successfully revived. Since March 1992, new applications to the
Fund were notaccepted in view of the increasing ability of developers to secure finance
forreviving the projects’, Economic Planning Unit, Seventh Malaysia Plan, 1996,p 558.
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time been subject to control by Bank Negara Malaysia in their lending
activities to the property sector. In the past Bank Negara Malaysia had been
contented to exercise moral suasion on the financial institutions to restrain
or even cutback on such lending. Where lending guidelines were set, this
was with respect to the margin of finance that could be extended for
housing loans. However, since March 1997, Bank Negara Malaysia has set
an overall sectoral limit on lending to the property sector of 20 per cent (as
well as a limit on share financing) to deal with the problem of excessive
credit growth and with asset price inflation. As these lending guidelines
were not received well by stock market investors, the exemption of certain
categories of loans from the sectoral limit (such as loans for housing priced
below RM150,000) was extended to first-time loans for houses priced
above RM 150,000 as well.

Asthere hasbeen arapid expansion of base money, the broad monetary
aggregates as well as of credit from end 1993, the selective control of credit
is a second-best policy. The selective control of credit is preferred to not
doing anything but the best policy is to tighten monetary policy. There has
been some tightening of monetary policy from 1995 but this has not been
adequate as all relevant monetary aggregates have been growing around
double the pace of real economic growth. The selective control of credit in
the face of rapid monetary expansion can provide a temporary relief but
only if the ceiling has not been breached. It appears that many financial
institutions still have a sizeable capacity for making such loans, especially
given the exemptions.” And the overall growth in credit will provide further
opportunities. There are many obvious ways of circumventing such con-
trols in the long run (including through a diminution in the role of
traditional financial intermediaries and instruments).

Apart from its ineffectiveness in the long run, the selective control of
credit can be questioned on grounds of efficiency as well as equity. A glaring
example 1s that borrowing for a second house is subject to restrictions
(irrespective of the number of children one has and in spite of the lower
rental this can make for) whereas loans for cars or motor-bikes (irrespective
of how expensive they are or how many one buys) are unrestricted.

In spite of the high growth in monetary aggregates, consumer price
inflation has been subdued. We should not let ourselves become complacent

7. Apart from first-time housing loans, end finance extended to owner-occupied retail
space and bridge finance for development of houses costing RM 150,000 and less, are
not required to be taken into account in computing a financial institution’s exposure
to the property sector.
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onaccount of that. The high monetary growth has led to asset price inflation.
Its impact on consumer prices has been contained by an appreciation of the
ringgit, reduction in tariffs and freer imports. Therefore, to avoid any unex-
pected developments, a more restrained growth in money supply is a must.*

Financing of home ownership

Flow of funds to the housing sector

The flow of funds to the housing sector considered here is for the financing
of home ownership. There is no readily available data on the flow of funds
for the financing of housing development. Such data is in fact lumped
together under building and construction, as discussed earlier.

To clearly identify the flow of funds into housing loans, it is best to discuss
these flows inrelation to the originators as well as financiers of the housing loans.

In the private sector, housing loans can be originated both by institu-
tions within the financial system (for which data is readily available) as well
as by non-financial private enterprises (for which data is not readily
available). Non-financial public enterprises give out loans almost exclu-
sively to their employees (and invariably on subsidised terms). The absence
of datafor housingloans provided by non-financial public enterprises is not
material (so long as we do not consider privatised government enterprises
on which more will be said later) as very few such enterprises provide
housing loans to their employees. The housing loans originated by institu-
tions within the financial systemare financed or refinanced by some entities
within the financial system whereas this is not necessarily the case for
housing loans originated by non-financial public enterprises.

The housing loans originated by the public sector, which are entrusted
to the Treasury Housing Loan Division, can be financed either by the public
sector or by the financial system. The Treasury Housing Loan Division is
a big originator as well as a financier of housing loans.

Tables 7 and 8 highlight data on the absolute as well as the relative size
of the flow of funds into housing loans (including the sources of this data
or the basis for their estimation). From 1960-95, financing of home
ownership accounted for between eight per cent and 13.4 per cent of the
total loans and advances of the financial system.

8. Apart from containing inflationary and external payment pressures, control over
money supply is also necessary to ensure that it does not exceed long-run growth in
real GDP. Otherwise, a debt deflation will be required to rescue an economy which has
become used to an easy money policy for too long.
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To gauge the relative size of the flow of funds into housing loans
originated by the Treasury Housing Loan Division is slightly more difficult.
The loans of the Treasury Housing Loan Division which are financed by
otherentitiesin the private sector, presumably including the financial system,
were equal in 1990 and 1995 to 3.6 per cent and 2.9 per cent — if expressed as
a percentage of the total loans of the financial system. These loans, funded by
federal government loans, when expressed as a percentage of the financial
system’s loans, were 2.2 per cent in 1980, 3.9 per cent in 1990 and 1.8 per cent
in 1995.

Housing loans originated by the financial system thus absorbed 12.5
per cent of the funds of the financial system flowing into their lending
activities in 1990 and 12.3 per cent in 1995. The flow of funds into housing
loans which were originated by the Treasury Housing Loan Division may
have been as highas 7.5 per cent in 1990 but declined to 4.7 per cent in 1995,
expressed as a percentage of the resources of the financial system commit-
ted to its lending activities.

Changing dynamics of housing loans

MBSB, which was set up in the early 1950s, has been granting housing
loans on a term-Joan basis with a fixed schedule of repayment from the
outset. The commercial banks provided little or no housing loans on a
term loan basis at least until the mid-1960s. They may have provided
some loans for the purchase of houses on an overdraft basis in the
1960s, but from data available, it appears that this was not an important
activity for the commercial banks then. By the mid-1970s, the commer-
cial banks had emerged as the biggest providers of housing loans. The
mismatch in the maturity profile of a housing loan and the deposit
liability of a commercial bank combined with interest rate control may
have discouraged commercial banks from venturing into this activity in
earnest in the 1960s. In any case, during that period the view that each
type of financial institution should be a specialist and not a generalist
was commonly accepted. Commercial banks tended then to specialise
in the provision of trade and working capital finance. These were short-
term self-liquidating facilities and matched the funding position of
commercial banks.

This describes housing loans granted by private sector financial
institutions, which are invariably at market rates. The government
instituted a housing loan scheme at a subsidised interest rate of four
per cent per annum (except during the austerity period of the mid-
1980s when the rate was raised to as high as six per cent per annum)
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as part and parcel of its employment conditions from 1970.° The
repayment period for these loans, was raised to 25 years in 1980.

In the 1970s, the average duration of the housing loans provided by the
private sector was 10 to 15 years. By the mid-1980s, the average duration of the
housing loans structured as term loans had increased to 15 to 20 years. In fact,
one or two banks such as Citibank were also issuing housing loans partly as
overdraft facilities (with the overdraft portion carrying a higher interest rate
and with no restrictions on prepayment).'® In the 1990s, the average duration
of term housing loans increased to 20 to 25 years with provision for inter-
generational transfer of such loans from parents to children."

From the mid-1980s housing loans were also structured to permit a
progressive increase in monthly payments on a graduated or periodic basis
in line with the increasing debt service capacity of borrowers based on the
profile of earnings over their life-cycle. During the initial sub-period,
instalment payments can be restricted to the interest to be serviced.
However, such payments will not be fixed below the interestamounts as the
difference cannot be recognised as income by the financial institutions.

These developments in the structuring of loans were aimed at increasing
the affordability of houses taking into account the increase in house prices
from the 1970s. At that time the average value of a double-storey terrace house
in the Klang Valley area would not have exceeded three times the annual salary
of a fresh university graduate. The ratio of house prices to annual salaries had
more than doubled by the 1990s. The ratio is around 10 for an apartment in
Singapore and three fora house in Australasia.' Shortage of development land
and rapid economic growth may have accounted for the significant differences
in this ratio. In Malaysia, attempts by regulators to capture rents from land
alienation and conversion may have made for a higher ratio but the extent of
this problem has been lessened from the late 1980s as a result of the emergence
of Bumiputeras and certain state entities as major developers.

9. Apart from government service, the financial services industry is probably the only other
industry offering subsidised housing loans as an integral part of employment contract.

10.  The overdraft tranche will enable the owner to draw on the underlying equity to finance
his consumption or investment activities as and when required and at his discretion.

11. A possible reason for the lengthening of tenure is due to the availability of funds from
Cagamas to reduce the mismatch in the maturity profile of assets and liabilities of
financial institutions engaged in the provision of housing loans.

12. The underlying assumption about prices and starting annual salaries are as follows
respectively: Malaysia: RM30,000and RM 10,000 (early 1970s); RM 150,000 and RM25,000
(1990s); Singapore: $$300,000 and $$30,000; and Australasia: A$75,000 and A$25,000.
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In deciding on the margin and quantum of advance to a prospective
borrower, a bank will look at the debt servicing capacity of the individual.
Under normal circumstances, the size of the loan will be such as to ensure that
the monthly instalment falls between one-quarter and one-third of the
individual’s monthly earnings.'* The bank will be more conservative and hence
permit a lower monthly instalment as a percentage of earnings with respect to
borrowers who are own-account workers or salesmen as compared to those
who are on fixed monthly salaries and whose jobs are more stable.

To avoid foreclosure actions in the event of death, the bank requires a
borrower to take a decreasing term assurance policy over the life of the
mortgage. [n addition, the borrower also has to take an insurance policy on
the house in the form of a fire or house-owner’s policy against fire and theft
so that his debt servicing ability is not undermined by such unforeseen
contingencies. Insurance policies to protect household effects will be
required only if the bank or its subsidiary has extended additional loan for
renovation or the purchase of such household effects.

In the face of keen competition for housing loans, some banks are
giving out pre-approved loans with a margin of finance of 80-85 per cent (as
compared to 70 per cent or less initially) for first-time house buyers,
especially for low and medium-cost houses. These banks are even prepared
to make such offers for high-cost houses priced around RM500,000. The
competition is so keen that banks are in fact making these offers at launches
of new housing schemes, even going to the extent of issuing their offer
letters to prospective borrowers on the spot (within half an hour of their
housing loan applications). This means that the banks are prepared to
market their offer withoutacredit check on the premise thatifa prospective
borrower is able to come out with equity of 15-20 per cent of the purchase
price, then he should be earning enough to service the monthly loan.

Some banks have just started offering Islamic house financing. This
is in fact roughly equivalent to a conventional fixed rate housing loan.
The house buyer enters into an agreement with the offering bank to
take title to the house and to resell it to him on a future date and at an

13. Inassessingdebt servicing ability, some banks are prepared to look at joint incomes of
husband and wife or cven that of their children (so long as the children can be made a
party to the loan agreement cither as a borrower or guarantor). Joint borrowing by
siblings is also accepted by some banks. For shophouse purchases, joint borrowing by
friends is usually accepted by banks. In assessing the debt servicing ability of a
borrower, banks are prepared to take into account other sources of income. For
instance, in respect of rental income, a bank is prepared to consider 50 per cent of such
rentals as income in assessing a borrower’s ability to pay interest.
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agreed price, in return for making an initial downpayment and a fixed
monthly payment over the purchase period. The difference between the
purchase and resale price will depend on the down payment and the
fixed rate of profit (equivalent to a fixed rate of interest for a conven-
tional housing loan) the bank wants to earn on the transaction. If the
bank is funding this transaction by taking floating rate deposits, then
the bank is exposed both to liquidity as well as interest rate risks. The
risks are higher the longer the period for which the Islamic house
financing is marked out. To minimise such risks, Bank Negara Malaysia
has ruled that the transacting bank should mobilise long-term funds
priced on similar Islamic principles to finance these fixed price home-
ownership activities.

Pricing

Almost the only choice open to purchasers of high-cost houses (defined here as
houses priced above RM100,000) is to borrow on a floating rate basis. Loans
priced onafixed rate basis for high-cost houses have made their appearance from
1995 but the number of institutions and the volume of funds available for lending
onsuchabasis are strictly limited. The floating rate loans are priced over the base
Jending rate or BLR. The margin charged over BLR will depend on the
creditworthiness of the borrower and usually ranges from one to two per cent.

Life-insurance companies with access to long-term fixed rate funds
have been marking out fixed rate loans for some years now. This was on a
very limited scale until the American International Assurance Company
Ltd (AIA) entered the market in a big way in 1994. AIA has been marking
out fixed rate loans for terms of 15 to 25 years depending on the age profile
and the credit standing of the borrower. Currently ATA charges a fixed rate
of nine per cent per annum and any prepayment over the first six years of
the loan is subject to a penalty charge of 0.25 per cent per annum on the
unexpired portion of the six-year-period.

A few commercial banks and finance companies are also giving out
housing loans with interest rates fixed for up to three to seven years, with
arepricing of the loan on a variable rate basis at a pre-agreed margin above
the BLR or at a mutually-agreed fixed rate to be determined at the end of
the period. Maybank was the first financial institution to mark out such
loans and was followed by a few others including Bank of Commerce, EON
Bank, Southern Bank and Hong Leong Finance. Maybank’s current fixed
rate is nine per cent per annum for three years and 9.25 per cent per annum
forfive years. Hong Leong Finance, alater entrant into the market, has been
more aggressive, offering a three-year fixed rate of 8.8 per cent per annum.
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The interest rate on loans for houses priced at RM 100,000 and below
has been subject to an interest rate ceiling since October 1978. The ceiling
was initially set at nine per cent but was revised up to 10 per cent in April
1981.In March 1985, in the face of continued high interest rates, the ceiling
interest rate on houses priced between RM60,000 to RM 100,000 was raised
further to 11 per cent. From April 1987, as a result of a substantial change
in the interest rate environment, the interest rate on low and medium-cost
houses was reduced to 1.75 per cent above the BLR or nine per cent,
whichever is lower. It has remained there since.

Asaresultof monetary tightening in 1992-93 and to ensure availability
of ready financing for low and medium-cost housing, the government
provided, for the first time, an interest subsidy of one per cent to commer-
cial banks and finance companies for new housing loans approved for such
housing from November 2, 1992. This was in force until March 1994. The
total interest subsidy claimed by commercial banks and finance companies
amounted to RM8.4 million and RM3.5 million respectively (Bank Negara
Malaysia Annual Report 1994, p142).

It is only from the late 1980s onwards that commercial banks and
finance companies began to have access to fixed rate funds through the
refinancing of their housing loans by Cagamas. Being regulated to lend at
aceiling rate, these financial institutions had to contend with a lower return
and higher interest rate risk. The formula for the pricing of low and
medium-cost housing units is such that the financial institutions are not
lending at a fixed rate. Rather, the interest rate they can charge is a floating
rate subject to a ceiling of nine per cent per annum. Under this pricing
formula, they are in fact writing a call and put option at an interest rate of
nine per cent in favour of the borrower - forcing them to forgo any benefits
from falling interest rates and exposing them to the risk of rising interest
rates without collecting any premiums normally due to an option writer.
Given the tough stance Bank Negara Malaysia has taken on derivatives, the
pricing rule with its embedded options imposed on commercial banks and
finance companies is difficult to comprehend. It is hoped that Bank Negara
Malaysia will look into this matter in the not too distant future.

Origination

Until the early 1970s the building societies were the biggest originators and
providers ofhousing finance. Commercial banks and finance companies emerged
as originators and providers only in the late 1960s. In the mid-1970s the Treasury
Housing Loan Division also emerged as a major player in the housing loan
market providing end finance to public sector employees at a subsidised rate.
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In 1960 and 1970, MBSB (or rather its precursor MBBS) " provided 96.8
per cent and 58.1 per cent of end finance respectively but by 1975 its share had
declined dramatically to 16.9 per cent and by 1984 it had dipped below the 10
per cent level. By 1996 its share dwindled to 2.8 per cent. Commercial banks
whose market share was nil in 1960 and 26.3 per cent in 1970 had emerged as
the dominant player by the mid-1970s with a market share of 38.5 per cent in
1975. By the late 1970s their market share had surpassed 40 per cent and
touched almost 45 per cent in 1980C. From the mid-198Cs until the early 1990s,
the market share of commercial banks dipped below 40 per cent because the
Treasury Housing Loan Division emerged as an important provider of housing
finance. Infact, from the mid-1980s (exceptin 1985-86) the Treasury Housing
Loan Division was the biggest originator of housing loans. In the 1990s, the
position of the Treasury Housing Loan Division has declined — possibly
because of the decline in the size of the public sector, and also because many
public sector employees who are eligible for housing loans had taken loans and
there have been no further improvements in their loan entitlements.

The commercial banks once again emerged as the major player in the
origination market in the 1990s. Its market share had surpassed 40 per cent
in 1993 and had climbed to almost 50 per cent by 1996. Since the late 1960s
tinance companies, which were licensed to operate essentially as providers
of consumer finance, increased their market share from 7.8 per cent in 1970
to 12.4 per cent in 1976. Their market share which had oscillated between
11.1 per cent to 12.4 per cent from 1976 to 1989 rose fairly sharply in the
1990s touching a high of 17.8 per cent in 1996.

What factors accounted for the decline of the building societies and the
emergence of commercial banks, the Treasury Housing Loan Division and
finance companiesas the major originators and providers of housing finance?
As a commercial bank is a one-stop provider of various financial services, it
has a distinct competitive advantage over such specialised financial institu-
tions as a building society and even a finance company. Although a finance
company is not significantly better off than a building society in this respect,
yet building societies have fared poorly in comparison.*

14. MBSB was incorporated in Singapore on March 29, 1950 under the name Colonial
Building Society Ltd and was renamed Malaya Borneo Building Society Ltd (MBBS) on
March 9, 1956. It was re-incorporated in Malaysia as Malaysia Building Society Berhad
(MBSB) on March 17, 1970.

15. Commercial banks differ from finance companies in that finance companies cannot
operate current accounts, lend on an unsecured basis or engage in foreign exchange
business. On the other hand, only finance companies can provide hire purchase
finance. A building society can only engage in property and construction finance.
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Table 9: Some key data on the origination of housing loans ..continued

Sources of housing credit
Average growth rate (%)

1960 - 70 1870 - 80 1980 - 90 1990 -096 1970 - 96
Commerclal banks - 382 174 174 250
Finance companies - 373 19.8 189 26.0
THLD - 216 267 56 212
MBSB 80 145 47 58 86
BHMFB - 278 6.4 22 11
Others 241 103 197 274 176
Total 136 KIN 191 11 21

Source . Bank Negara Malaysia Annual Reports and Money and Banking in Malaysia. 1959-1994. Kuala Lumpur

The precipitous decline in the market share of building societies (namely
MBSB and BHMFB) hasalso been blamed on the alleged funding constraints they
face. This is not really valid. Since their inception, the two building societies have
enjoyed the status of a prescribed corporation, which gives them the right to take
deposits from the public, whether individual or institutions, without restrictions.

In fact, since these societies are not members of the associations of banks
or finance companies and not subject to the supervision of Bank Negara
Malaysia, there are no restrictions on their deposit-taking powers. On the
other hand, the rules of Bank Negara and the relevant associations regulate the
commercial banks and finance companies on the tenure of the deposits they
can take and require them to offer the same rates on retail as well as institutional
deposits of designated maturities. The societies are also not subject to the
regulations of Bank Negara Malaysia, including its regulations with respect to
reserve and liquid asset requirements as well as priority sector lending guide-
lines.' Asaresult, their cost of funds (adjusted for risk), would be lower than

16.  AlthoughMBSBis not subject to Bank Negara Malaysia’s lending guidelines, it may argue
that it has in practice observed the interest rate ceiling on loans for housing costing
RM100,000 or less. This is not entirely true as the interest rate MBSB charges has tended
tobealittle higher than that charged by commercial banks and finance companies (inspite
of it not being subject to reserve and liquid asset requirements). Furthermore, there are
no quotas imposed on the number of loans it is required to make for housing costing
RM100,000 or less. For housing costing RM25,000 or less, MBSB has received earmarked
subsidised funds for financing such housing as it had been handpicked by the government
to implement its low cost housing finance programme from time to time.
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Chart1: Source of housing credit by origination
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Chart2: Source of housing credit by financing
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that of a commercial bank or a finance company and their returns on
shareholders funds would not be constrained by such considerations.

The phenomenal growth of the Treasury Housing Loan Division in the 1970s
and 1980s was due to institutional considerations rather than market factors.

Financing and refinancing

There is a difference in the origination and financing of housing loans.
Cagamas is not involved in origination but only in refinancing. Cagamas
buys housing loans from the originators and finances them through the
issue of private debt securities.

Cagamas commenced operations in 1987. It refinanced two per cent of
outstanding housing loans that year and increased this to 10 per cent by 1989.
After a lacklustre performance in 1990-91, the percentage of housing loans
refinanced increased to 14 per cent in 1992 and 1993 and jumped to 21 per cent
in 1994. In fact refinancing by Cagamas stood at close to 27 per cent in 1996.

Refinancing of housing loans through their sale to Cagamas grew rapidly for
two reasons. Firstly, through such refinancing an originating bank has been able
to significantly reduce the mismatch in the maturity profile of its housing loans
of 15 years or more and its deposits of one year or less. Secondly, as the private
debt securities that Cagamas issues for the refinancing operation qualify as
eligible liquid assets, the resulting lower cost of refinancing these loans reduces
the financial burden of an originating bank in making mandated lending to
housing. Thisincreases therealisable profit margin on its non-mandated lending,
The financial advantage from such refinancing will be higher when the reserve
and mandated lending requirements as well as general interest rates are higher,
and when there is a shortage in the supply of papers qualifying as eligible liquid
assets, relative to the demand for such papers.

The mismatch in the maturity profile of a financial institution’s
housing loan portfolio and its deposit liabilities can expose it to liquidity
risk as well as interest rate risk. With respect to its housing loan portfolio,
afinancial institution in Malaysia is running an interest rate risk only on its
mandated housing loan programme for houses costing RM 100,000 and less
as these loans are subject to an interest rate ceiling.”” In the high interest rate
environment from 1980-86, between two-thirds to three-quarters of a
financial institution’s housing loan portfolio would have been subject to

17.  There is no interest rate control on loans for housing priced above RM100,000. Since
loans are priced on variable rate basis in line with the interest rate a financial institution
pays on its deposits, it has little or no interest rate exposure on such loans.
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Table 10: Some key data on the financing of housing loans ...continued
Sources of housing credit by financing

Average growth rate (%)

1960 - 70 1970 - 80 1980 - 90 1990 -096 1970 - 96
Commerclal hanks - 38.2 157 118 728
Finance companies - 373 184 141 243
THLD - 2786 254 55 206
MBSB 80 145 47 58 86
BHMFB - 278 64 22 11
Others 241 10.3 197 174 155
Sub Total 136 311 177 8.8 206
Cagamas - - %4 318 505
Total 136 31 191 11 21

Source * Bank Negara Malaysia Annual Reports and Money and Banking in Malaysia. 19591994 Kuala Lumpur

interest rate control.'® Given the bad interest rate experience of the early
and mid-1980s, the financial institutions were more than ready to utilise the
refinancing opportunities provided by Cagamas from the late 1980s (as
borne out by the data quoted earlier) — despite the much lower interest rate
prevailing during the period and despite such mandated housing loans
becoming more profitable in the changed interest rate environment.”” The

18.  The proportion of loans granted for housing costing RM 100,000 and less was 65.9 per
centin 1982 and 64.3 per cent in 1983 (Bank Negara Malaysia Annual Report, 1993, p83).
The percentages for 1988 and 1992 decreased to 68.7 per cent and 64.3 per cent (Bank
Negara Malaysia, Money and Banking in Malaysia, 1959-1994, 1994).In 1996, “of the total
number of houses approved for construction, 43.8 per cent were high-cost housing units,
34.6 per cent medium-cost housing and 21.6 per cent low-cost housing units’ (Bank
Negara Malaysia Annual Report 1996,p22). Although this data is readily available to Bank
Negara Malaysia, they are seldom released in public documents. One has to pour over
many volumes of Bank Negara Malaysia publications for this data. An economic analysis
of such data is necessary mainly because loans extended for the purchase of low and
medium-cost houses are subject to a lending quota and an interest rate ceiling, thus
exposing the lender to interest rate risk as well as possible financial losses.

19.  The formulafor determining the interest rate on such loans is as follows: 1.75 per cent +
BLR or9 per cent, whicheveris lower. Therefore, interest rate control made foraceiling and
not a floor interest rate, and a financial institution was not exposed to an interest risk in a
lower interest rate environment.
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Chart3: Loans and advances by origination refinanced by Cagamas
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big pick-up in refinancing in the mid-1990s was due to a steep fall in the cost
of refinancing (onafixed rate basis) asaresult of a shortage of eligible liquid
assets (which drove down yields on Cagamas papers) and changed mon-
etary conditions.

The two building societies, in spite of their (self-imposed) funding
constraints, were the only financial institutions which did not resort to
refinancing with Cagamas.?® The commercial banks were the most aggres-
sive in using such refinancing opportunities, as shown in Table 8.

By 1996 commercial banks had refinanced 36.2 per cent of their
housing loan portfolio whereas the corresponding figures for finance
companies and the Treasury Housing Loan Division were 30.1 per cent and
11.0 per cent. By resorting to such refinancing, both the commercial banks
and finance companies were able to minimise their exposure to liquidity and
interest rate risk as well as free their capital for use in otherareas of activities
including origination of new housing loans (the raison d’etre for the
development of the global market in securitised loans from the 1980s).

The early establishment of Cagamas put Malaysia ahead of the
rest of the developing world in the development of securitisation.
However, the decision of Bank Negara Malaysia to prohibit the
refinancing of housingloans for houses costing RM 150,000 and above
from the second quarter of 1997 as one of its selective measures to
control credit can constrain the growth of the securitisation industry.
One can certainly question the efficiency and equity of any pro-
gramme for the selective control of credit but the only consolation is
that it is a short-term and not a permanent measure. Regulatory
constraints have also held back the development of the mortgage
bond market.

Mandated lending for housing

Mandatedlending to priority sectorsincluding housing was introduced in 1976.”"
This was aimed at increasing the access of these sectors to credit as well as
providing them with subsidised access to such credit. Such mandated lending
becomes inefficient and inequitable when lending quotas were set above and

20. These two building societies also failed to ease their funding constraints on loan growth
arising fromtheir limited deposit base through the issue of unsecured private debt securities.

21.  Bank Negara Malaysia set specific targets for the financing of low cost houses only for the
period 1986-89. No separate targets have been set for the granting of housing finance for
Bumiputeras from 1990.
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Chart5: Diagramatic analysis of a loan market subject to lending
quota and interest rate ceiling
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interest rate ceilings set below market clearing levels, and even more so when
these controls were imposed simultaneously and are binding (Chart 5).

At the inception of the programme in the mid-1970s the priority sectors
were agricultural food production, manufacturing, the Bumiputera commu-
nity, small-scale enterprises and housing. Interest rate ceilings were imposed
on loans for food production, small-scale enterprises, small-scale loans to the
Bumiputera community and for houses costing RM 100,000 or less. Manufac-
turing and food production ceased to be priority sectors with effect from 1983
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and 1989 respectively. Lending to the Bumiputera community ceased to be
subject to interest rate ceiling from 1989. Only loans to certain selected small-
scale enterprises are still subject to interest rate ceiling. Lending for houses
costing RM 100,000 or less continued to be subject to interest rate ceilings.

In 1985, about 25 per cent of the loan portfolio of commercial banks was
subject to the interest rate ceiling whereas this had reduced to under 20 per cent
in 1989 and to under five per cent in 1995. Furthermore, the interest rate ceiling
was less pernicious in the lower interest rate environment of the late 1980s and
the 1990s. The lending quotas were also less pernicious than interest rate
ceilings, as the quotas set were often below the market clearing levels. (For
instance, if the quota is set at a preceding year’s level or as a percentage of total
loans ina preceding year which is below the actual for that year, then the target
set can be deemed to be below that of the market clearing level in the Malaysian
environment where loan growth has been generally very rapid).

The banking crisis of the mid-1980s was caused not only by the crisis
the Malaysian economy went through in the early and mid-1980s but also
by the overly-ambitious and imprudent mandated lending programme with
interest rate ceiling that had been imposed on the banking industry. In fact
Bank Negara Malaysia’s 1985 Annual Report stated that as much as one-
quarter of the loan portfolio of the commercial banks then had been subject
to interest rate ceiling. Apart from such mandated lending to the so-called
priority sectors, the banking industry was also a cheap source of finance for
government expenditure as its required holdings of liquid assets (then equal
to 20 per cent of a bank’s eligible liabilities) had to be held directly or
indirectly mainly in the form of government papers. The captive demand
for these papers had driven down their yields in relation to a financial
institution’s funding cost and interest rate risk. These lending and invest-
ment requirements drove up interest rates on non-priority sector loans
(because of the cross-subsidies involved), curbed the volume of such
lending and hence reduced the profitability of banks. The high interest rate
environment and poor economic conditions aggravated the problem.

The easing of interest rates and the liberalisation of the mandated
lending programme from 1989 assisted the banking industry considerably.
In 1989 mandated lending under the interest rate ceiling fell to around 19
per cent. Given the lower interest rate environment as well as the lower
reserve and liquid asset requirements, the adverse impact on profitability
was correspondingly lower. By 1995 mandated lending under interest rate
ceilings constituted less than five per cent of the banking industry’s loan
portfolio. As interest rates were lower than those prevailing in the first half
of the 1980s, the banking industry’s balance sheet and profitability was
much better (in spite of the higher reserve requirements).
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Even if there is merit in the mandated lending programme for
housingand in the control of interest rates on housing loans for low-cost
houses valued at RM25,000, there is little or no merit in interest rate
control on housing loans for medium-cost houses valued between
RM25,000 and RM100,000. As noted earlier, there is little or no differ-
ence in the applicable rate for loans to the two categories. Available data
shows that about two-thirds to three-quarters of housing loans out-
standing in the 1980s and early 1990s have been subject to interest rate
control (and it is estimated that at least half of such loans outstanding is
still subject to interest rate controlin the mid-1990s). This would suggest
that of the universe of borrowers with housing loans, the proportion
enjoying it at controlled interest rates is likely to be three-quarters or
more. Most of these borrowers are from the middle income group. Given
that there are many poor individuals or households who cannot afford to
buy even a low-cost house, one cannot justify on equity grounds, the
granting of housing loans at controlled interest rates to those who are
better off, especially those purchasing medium-cost houses. The case
against this is even stronger when one notes that the resulting interest
subsidies will be at the expense of depositors and other borrowers, some
of whom will be worse-off than the preferred borrowers. A case in point
is the low-income contributors to the EPF, an institution which has been
placing sizeable deposits with many financial institutions. To make
matters worse, home ownership among many of these low-income
contributors to EPF is dismally low. The practice of mandated lending at
controlled interest rateisalso inefficient to the extent that it curbs overall
lending to the mandated activities or groups.

Role of Employees Provident Fund

Under current rules which came into force in 1996, an EPF contributor can
withdraw up to 30 per cent of his existing credit balance to buy a house or
to refinance his housing loan, as well as to utilise, at five year intervals, 30
per cent of the increment to that balance to improve his house, buy a better
house or to reduce the outstanding balance on his housing loan. For a
contributor buying a medium or high-cost house, this revised rule was
generally more favourable. Previously, the buyer was permitted to with-
draw an amount of not more than 20 per cent of the purchase price or 45 per
cent of the member’s total credit, whichever was less, subject to a maximum
of RM40,000. On the other hand, in respect of a contributor who was
buying a low-cost house, the revised rule may or may not be more
favourable as the old rule permitted a contributor to withdraw an amount
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of not more than 40 per cent of the purchase price of the house or the
member’s total credit, whichever was lower.

The revision to the rule was carried out in response to the conten-
tion® that the incidence of low home ownership among the poorer
houscholds was at least partly caused by the inability of such house-
holds to utilise their captive savings with the EPF.?* The argument goes
thatif employees are permitted to make bigger withdrawals and borrow
(say from the EPF) against their future contributions to finance their
house acquisition this will promote higher home ownership.? It will
also reduce the inequity in respect of contributors who were able to buy
houses on a mortgage from a bank but who faced a higher interest rate
of 1.5-3 per cent than what they earned as dividends on their EPF
balances (or what EPF earned on its very huge surplus funds which it
had placed on deposits with the same bank).

A further liberalisation of the rules to permit a higher initial withdrawal as
well as at more frequent intervals is in order to ensure that home ownership,
especiallyamong the poorer households, becomes more widespread. Formany
individuals, especially first-time house buyers, investing in a house as opposed
to the alternative of accumulating a cash balance or financial assets (with EPF
or a bank) is likely to be the preferred choice —as a hedge against inflation and
rising real values of properties as well as to provide shelter in old age. Inany case
prudence calls for a diversified portfolio of assets.

Using up a contributor’s existing balance and future contributions
may be questioned on the grounds that he will be left with too small an
accumulated fund to support himself in retirement. There is no reason

22.  See my paper on ‘Low Home Ownership Among the Poor: A EPF Trap or Opportu-
nity?’ dated June 10, 1994 (mimeograph) written for private circulation to key
decision-makers in the government and the private sector.

23.  Alow-income earner witha monthly income of RM500, for instance, was being forced
to lock up RM110 a month then (but RM115 now) with the EPF. What was left may
have provided his family with a meagre existence and rented accommodation but little
else besides. If he had the RM 110 plus the money expended on rental of, say, RM100
he could have used that sum for paying his monthly mortgage on his low-cost house.

24. The Central Provident Fund in Singapore does not impose a restriction on the amount
of the accumulated credit a contributor can withdraw to purchase a house developed
by the HDB or on the amount of the future contributions he can commit towards
repaying a housing loan from the HDB so long as he can build up a minimum
retirement fund (which was at $$30,000 in the carly 1990s) and a minimum medical
fund (5$10,000 then) by the time he retires from the workforce.
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why this should be so. A low-income earner who can be expected to enter
the labour force at or before 20-years-old and enjoy a working life of 35
years (even if he works only until 55-years-old) will have about 20 years
to accumulate for his old age upkeep — even assuming that during the 15
years when he is making the mortgage payment he does not have any
additional savings to build up his retirement fund (which appears very
conservative since his earnings can be expected to grow over his entire
working life). Furthermore, with improving life expectancy (presently
placed at 70 years) and a tightening labour market, retirement age will
increase. This would in turn increase the number of years he can work to
accumulate his retirement fund.?

The growth in a contributor’s accumulated fund is set out in Table 11.
The calculations are for a contributor buying a low-cost house priced at
RM25,000. He is assumed to have made a down payment of RM5,000 from
hisaccumulated fund and taken ahousingloan of RM20,000 carryinga fixed
rate of interest of nine per cent per annum. His annual loan repayment is
RM2,481 of which RM1,500 (RM125 per month) is financed from EPF
withdrawals and the balance (RM82 per month) from his savings on rental
payments. Despite the heavy withdrawals during the 15-year period, the
build-up in the accumulated fund is still very substantial. Based on very
conservative growth dynamics, his accumulated fund on retirement at age
55 1s RM246,558. The extension of his retirement age from 55 to 60 years
has a dramatic impact on the size of his accumulated fund, nearly doubling
it to RM396,272.

The above calculations are based on the current rate of EPF contributions
of 23 per cent and on realistic assumptions regarding the annual growth rate in
labour productivity of two per cent, real returns on investment of three per cent,
aninflationrate of three per cent* andan inflation risk premium of one per cent.”
These are conservative estimates based on the track record of industrial coun-

25, Inthe climate of self-reliance being promoted in Malaysia, families are encouraged to
care for elderly relativies during old age. In the worst case scenario, where he cannot
rely on the family, he has to continue to work and can only retire if the retirement fund
(including assets) accumulated is sufficient to support him during the period he
expects to spend as a retiree. The percentage of income one has to save and the length
of time one has to stay in the labour force are related questions.

26. The average annual rate of inflation in Malaysia from 1960 to 1990 was four per cent.

27. This is the premium which investors require to cushion themselves against high or
uneven inflation rates which are unanticipated. The usual premium can be higher then
assumed in the text.28. This can represent a family of one to two earners depending on
the skill level of the earner.
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Table 11: Contributor's EPF retirement fund with investment in

Assumptions:

Age of entry into workforce

Initial annual wage

Annual increase in wage rate

Annual rate of return
EPF contribution rate

20

RME,000

5%
1%
23%

low-cost housing — The lifetime profile

Age of retirement
Housing loan
Interest rate on loan
Initial down payment
Annual Instalment

143

55/60

RM20,000

9%

RM5,000

RM2.481

Duration of the loan (years)

15

Age  Year Wage EPF contribution Housing withdrawal Accumulated fund
20 1 6.000 1380 1,380
21 2 6,300 1,449 2,926
22 3 6,615 1,521 4,652
23 4 6,946 1,598 6,575
24 5 7,293 1,677 8,713
25 6 7,658 1,761 (5,000) 6,084
26 7 8,041 1,849 (1,500) 6,853
27 8 8,443 1,942 (1,500 7,781
28 9 8,865 2,038 (1,500) 8,864
29 10 9,308 214 (1,500) 10,126
30 Ik 9,773 2,248 (1,500) 11,583
31 12 10,262 2,360 (1,500} 13,254
32 13 10,775 2478 (1,500) 15,160
33 14 11,314 2,602 {1,500) 17,323
34 15 11,880 2,732 (1,500) 19,768
35 16 12,474 2,869 {1,500) 22,521
36 17 13,097 3.012 (1,500} 25,609
37 18 13,752 3,163 (1,500) 29,065
38 19 14,440 3,321 (1,500 32,821
39 20 15,162 3.487 (1.500) 37,212
40 21 15,820 3,662 (1,500 41,979
4 22 16,716 3,845 48,762
42 23 17,552 4,037 56,212
43 24 18,429 4,239 64,386
44 25 19,351 4,451 73,343
45 26 20,318 4,673 83,150
46 27 21,334 4,907 93,878
47 28 22,401 5,152 105,601
48 29 23,521 5410 118,403
49 30 24,697 5,680 132,372
50 K 25,932 5964 147,602
51 32 27,228 6,262 164,197
52 33 28,530 6,576 182,266
53 34 30,019 6,904 201,929
54 35 31,520 7,250 223,314
55 36 33,096 1,612 246,558
56 37 34,751 7,993 271,810
57 38 36,488 8,392 299,229
58 39 38,313 8,812 328,986
59 40 40,229 9,253 361,268
60 41 42,240 8,715 396,272
(27,500)
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tries. If the estimates are based on the experience of the dynamic newly-
industrialised countries which are more comparable to Malaysia, the growth rate
in labour productivity and real returns will be higher. Based on the assumed
inflation rate, the annual growth rate in money wages is five per cent and the
nominal returns on investment is seven per cent. The underlying economic
relationships presumed in the text between real and monetary variables and the
inflation rate are well established propositions in economics.

In recent months the government has acknowledged that a price tag of
RM25,000foralow-cost house is too low, especially in places such as the Klang
Valley, Johor Bahru, Penang and East Malaysia. We have accordingly worked
out alternative scenarios for home ownership and the size of the retirement
fund for a low income family with a monthly income of RM500 to RM1,000%
for the two cases where the price tag on the low-cost house is increased to
RM30,000 and RM35,000. No changes in assumptions are made with respect
to all other variables, including the size of the initial downpayment.

As is to be expected, the size of the retirement fund will be higher, the
higher the monthly income and the longer one serves in the labour force.
However, if the house price is RM35,000 and if the proportion of the funds
that can be withdrawn initially is restricted to a maximum of 30 per cent of
the accumulated balance, then a family with a monthly income of RM500
has to wait for 7.5 years before it can hope to purchase the house whereas
another family with the same skill level but with two earners and therefore
with a initial monthly income of RM 1,000, has to wait for only 4.5 years to
purchase the house. Given the expected changes in the level of the pricing
over time as a result of inflation and the supply-demand dynamics, the
family with the lower monthly income will be made worse off by the longer
period it has to wait to make the purchase.

This unfair disadvantage can be negated if a family is permitted to
withdraw up to 100 per cent of its accumulated balance and if it is permitted
to commit up to 100 per cent of its future contributions to the retirement
of the housing loan until such time as the loan has been repaid. This
flexibility is justifiable so long as the returns on an investment in housing
exceeds that produced by EPF. For the case under consideration, but where
the annual withdrawal for the servicing of the loan is restricted to RM 1,850,
the proportion of the accumulated balance that 1s required as at the end of
yearsixwill be 45.1 per cent for the family with a monthly income of RM500
and only 22.6 per cent for the family with a monthly income of RM1,000.

28.  Thiscanrepresentafamily of one to two earners depending on the skill level of the earner.
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Table 12: Size of retirement fund for case where house price is
RM30,000, housing loan is RM25,000, annual loan instalment is
RM 2,739 and monthly instalment is RM228 (RM)

Wme (RM) 500 600 700 800 900 1,000
Retirement age

55 226,363 304,086 381,810 459553 537,256 614,980
60 367948 487,051 606,155 725258 844352 963465

Table 13: Size of retirement fund for case where house price is
RM35,000, housing loan is RM30,000, annual loan instalment is
RM3,054 and monthly instalment is RM255 (RM)

e Initial income {RM) 500 600 700 800 900 1,000
netim

55 186,422 259,732 337455 415179 492802 570,625
60 311,956 424842 543946 663,049 782,152 901,256

Given the success of the Housing Development Board and the Central
Provident Fund in promoting housing development and home ownership
in Singapore, there have been calls on EPF,? from time to time, to create a
Malaysian housing development board either directly or through MBSB.
Such calls have gone unheeded by both the government and EPF. By not
promoting or setting up such an organisation, EPF has been better able to
carry outits original objective since it is able to deal witha more competitive
industry in housing development®. EPF is in a better position to maximise

29.  EPF ook over controlling interest in the MBSB from the federal government in the 1970s.

30. If EPF had promoted a Housing Development Board-type of organisation through its
investing and lending policy, it might have been forced to lend to the few with a demand for
the houses it developed. It will then be taking not only alending risk but also a business risk.
The alternative is a competitive situation where EPF can lend to the many who are free to
buy fromany developer or inany location. This will expose EPF only to the lending risk.31.
The fixed rate market in housing finance was developed only in the mid-1990s. EPF as
the biggest supplier of fixed rate funds has allocated [ittle or no funds to this market.
It can suill play a key role in housing finance if it provides a fixed rate alternative either
directly or through banks or through the MBSB
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returns and minimise risk under these circumstances since the funds it has

allocated to housing can be put to more uses such as:

e lending to house buyers who are at liberty to buy houses from any
developer;

e channelling through a variety of financial institutions by buying loans
originated by these institutions without regard to who the developer is

(as 1s being done by Cagamas); and
e investing in Cagamas bonds?!
instead of having to engage in property development directly or lending
only to houses it has developed.

Ithas to beacknowledged that EPF can play ameaningful role in the provision
of housing finance. However, the government and EPF have been wise in not
letting EPF assumeamajorrolein housing development. Asapension orprovident
fund it is right that EPF has remained a portfolio investor and not become a direct
investor in businesses or in property development activities. In this case it is taking
on portfolio risk, and not business risk, and the skills and resources at its disposal
are better at managing portfolios (either directly or indirectly through fund
managers) than at managing a diverse range of businesses.”

Conclusion

The private sector has played the dominant role in the financing of
housing development as well as home ownership. Financing has been
readily available for house ownership as it has been for housing develop-
ment. However, in the absence of quantifiable data, we are unable to
estimate the extent of this. The breakdown for the financing of housing
development can only be guessed at as published data is highly aggre-
gated. This has been complicated further in recent years by the inclusion
of certain categories of infrastructure financing (for example, that of
highways) within the data. The lack of such data has restricted informed
discussion. This is unfortunate, given the recent decision by the authori-

31, The fixed rate market in housing finance was develope only in the mid-1990s. EPF as
the biggest supplier of fixed rate funds has allocated little or no funds to this market.
It cn still play a key role in housing finance if it provides a fixed rate alternative either
directly or through banks or through the MBSB

32. Foratfund of the size of the EPF, how many employees are there to go around to sit
on boards and on how many boards can one employee sit on? As there isa finite limit,
this is one reason why a fund manager should be a portfolio investor and not a
business investor. Reliance on outsiders can cause problems with respect to co-
ordination and incentives.
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ties to impose a ceiling on many categories of property loans on the
grounds that these loans are unproductive. In any case, it is important to
note that the selective control of credit in the face of rapid monetary
expansion can only provide a temporary relief as there are many obvious
ways of circumventing such controls in the long run. There is in fact no
alternative to monetary tightening.

Bridge finance which is retired through a drawdown of end finance is
the main form of financing housing development. However, the banking
industry has been fairly prudent in its lending practices to the broad
property sector in spite of its observed or apparent tendency to over-lend
to this sector.

Housing loans may have absorbed 12.5 per cent of the funds of the
financial system flowing into lending activities in 1990 and 20.6 per cent in
1995. The flow of funds into housing loans which are not financed by the
tinancial system may have been as high as 7.5 per cent in 1990 and 7.8 per
cent in 1995 when expressed as a percentage of the resources the financial
system committed to its lending activities.

The changing dynamics of housing loans structured as term loan-cum-
overdraft, featuring an increase in tenure to 25 years, with provision for a
periodic increase in monthly payments and for inter-generational transfer
of the loan has been highlighted.?> Reference has also been made to the
recent introduction of the Islamic housing loan which is analogous to a
fixed rate loan.

Until recently, borrowers for high-cost housing units (defined as
houses priced above RM100,000) could raise housing loans only on a
tloating rate basis. Now they have a choice of fixed rate loans although
the supply is limited and the fixed rate term is normally confined to a
period of three to five years. The interest rate on loans for low and
medium-cost housing is a floating rate subject to a ceiling of nine per
cent per annum. Under this pricing formula, a lender is in fact required

33. Complete data has not been published by Bank Negara Malaysia on the number of
housing units financed from 1989. Even if such data were available, it is not possible
to identify how much of the housing finance growth has been due to the increase in
house prices (made up partly of an inflationary and partly of a non-inflationary
component) and how much is due to an increase in the number of housing units
financed, unless the margin of advance had remained unchanged. An analysis of the
priceand quantity effects may still have been possible if separate data had beenavailable
on the number of houses which were loan financed and on their market values, but such
data is not readily available. This is such an analysis has not been attempted.
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to write an interest rate option in favour of the borrower, thereby
forcing it to forgo any benefits from and exposing it to the risk of rising
or falling interest rates and without collecting any premium normally
due to an option writer.

Currently, the commercial banks are the biggest originators of housing
loans, followed by the Treasury Housing Loan Division and finance
companies. The building societies which were the biggest originators until
the early 1970s accounted for only a negligible share in the mid-1990s. On
the other hand, commercial banks and finance companies have emerged as
originators only in the late 1960s. The Treasury Housing Loan Division
emerged as an originator only in the early 1970s and it was the biggest
originator in the mid-1980s.

There is a difference in the origination and financing of housing
loans. Cagamas is not involved in origination but only in refinancing.
Cagamas commenced operations in 1987. It has played a critical role
in reducing the liquidity and interest rate risk of an end-financier
arising from its asset-liability mismatch as well as in reducing its cost
of funds as the designation of Cagamas papers as eligible liquid assets
has led to the lower cost of funds. The building societies, in spite of
their (self-imposed) funding constraints, were the only financial
institutions which did not resort to refinancing with Cagamas. The
commercial banks were the most aggressive in using such refinancing
opportunities. The early establishment of Cagamas put Malaysia
ahead of the rest of the developing world in the development of
securitisation. However, the recent Bank Negara Malaysia decision to
prohibit the refinancing of housing loans for houses costing above
RM 150,000 can constrain the growth of securitisation in the country.

Mandated lending has been introduced into Malaysia from 1976 to
increase the access of priority sectors to credit and on subsidised terms.
Mandated lending is inefficient and inequitable when lending quotas are set
above and interest rate ceilings are set below market clearing levels — even
more so when these controls are imposed simultaneously. The only re-
deeming feature of mandated lending in Malaysia is that the lending quota
has been set usually below the market clearing levels. Although the interest
rate celling has been set below the market clearing level, from 1989 itapplies
only to certain classes of loans to small-scale enterprises and for houses
costing below RM100,000. This is generally in line with the increasing
sophistication of the Malaysian economy. However, even if there is merit
in the mandated lending programme for housing and the interest rate
ceiling on low-cost housing units, there is no justification for imposing a
ceiling on medium-cost housing units.
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Revisions to regulations on withdrawal of EPF contributions for
housing were carried out in response to the contention that the inci-
dence of low home ownership amongst the poorer households was at
least partly caused by the inability of such households to utilise their
captive savings with the EPF. If employees were permitted to make
bigger withdrawals and borrow against future contributions to finance
house acquisition, this will promote higher home ownership. It will also
reduce the inequity in respect of contributors who were able to buy
houses on a mortgage from a bank but who faced a higher interest rate
of 1.5-3 per cent than what they earned as dividends on their EPF
balances. A further liberalisation of such regulation is in order to ensure
more widespread home ownership.

In spite of the calls on EPF to go into property development as a key
area of activity, either directly or indirectly, both the government and EPF
have resisted the move. Rightly so, since EPF, as a pension or provident
fund, should remain primarily as a portfolio investor and not as a direct
investor in businesses or in property development activities.
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CHAPTER 4

The Secondary
Mortgage Market

Cagamas Berhad

The secondary mortgage market in Malaysia originated with the com-
mencement of operations of Cagamas Berhad in 1987. With the setting up
of the market, the originators of housing loans were, for the first time, able
to sell their housing loans to increase their liquidity and, to an extent, hedge
their interest rate risk.

The concept of the secondary mortgage market originated in the United
States where mortgages were securitised and sold in the secondary market after
being originated by the primary lenders. Many variations of the secondary
mortgage market are currently practised around the world with the appropri-
ateness of each system dependent on the characteristics of, and circumstances
prevailing in, the housing market of the respective countries.

In its simpler form, as currently practised in Malaysia, a secondary
mortgage market refers to pools of housing loans originated by the primary
lenders, such as the commercial banks and finance companies, being sold
(on a full recourse basis) to a mortgage corporation which in turn issues
private debt securities to finance the purchases. For purchases on a full
recourse basis, the beneficial ownership of the housing loans is passed only
to the mortgage corporation. The bond holders do not directly own the
housingloans sold to the mortgage corporation nor do they bear any credit
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risk, which remains effectively with the primary lenders. In contrast, in its
more sophisticated form, the secondary mortgage market in the United
States involves the outright transfer of ownership and credit risk as well as
the rights to the cash flow of the housing mortgages, from the primary
lenders to the investors in the mortgage bonds.

Establishment of secondary mortgage market

The feasibility of establishing a secondary mortgage market in Malaysia was
firstmooted byacommittee established by Bank Negara Malaysia (the Central
Bank) in 1979. The committee included representatives of the commercial
banks, finance companies and merchant banks. Although the committee had
proposed the establishment of a secondary mortgage market, its recommen-
dations were not implemented then, principally because the interest rates
situation at that time was not conducive for the introduction of such a market.
In February 1986, a new Technical Committee on the Development of a
Secondary Mortgage Market, comprising representatives from the Central
Bank and the banking industry was set up. In its report which was completed
in November 1986, the committee expressed the view that it was feasible and
timely to establish a secondary mortgage market and that a national mortgage
corporation should be established to perform the function of an intermediary
between the primary lenders and the investors of long term funds, and to play
the role of a credible issuer of secondary mortgage securities.

The Technical Committee recommendations were adopted. In De-
cember 1986, a national mortgage corporation was incorporated under the
Companies Act, 1965, in the name of Cagamas Berhad with an authorised
capital of RM200 million and an initial paid-up capital of RM50 million. The
incorporation of Cagamas opens up a window of opportunity for the
primary lenders to securitise their holdings of mortgage loans and, thereby,
eliminate both their liquidity and interest rate risks.

The banks and finance companies ‘borrow short’ and ‘lend long’. The
gap between their deposits — the bulk of which have maturity periods of up
to one year only — and their housing loans was wide. In addition to the
liquidity risk arising from this mismatch of maturity periods, the financial
nstitutions also faced the risk of loss if their sources of funds become more
expensive than the rate of return on their housing loans, especially in view
of the fact that the interest rates on the smaller loans were fixed at
controlled levels. At that time, the interest rate for housing loans was set by
Bank Negara Malaysia at a ceiling of 10 per cent per annum for houses
costing less than RM60,000 each, and 11 per cent per annum for houses
costing between RM 60,000 to RM 100,000 each.
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Since the primary lenders vary in size and financial reputation, the
setting up of a secondary mortgage market institution to act as an interme-
diary between the primary lenders and the long term investors (particularly
those interested in fixed income securities) would facilitate the funding of
housing loans. This would also encourage the primary lenders to lengthen
the repayment period of the housing loans, thus making the loans more
accessible and affordable to potential buyers. In addition, by selling their
housing loans at the secondary market level, the primary lenders would be
able to obtain funds to grant more housing loans. The secondary mortgage
market was thus set up to encourage the primary lenders to provide more
end-financing to house buyers and to help achieve the key social objective
of widening home ownership.

Besides these objectives, the policy makers also conceived of the
establishment of a secondary mortgage market as a step to develop the
capital market in Malaysia. In the 1970s and early 1980s, Malaysian Govern-
ment Securities were synonymous with the debt securities market. During
those years, virtually no private debt securities were available. Hence, the
government decided to take various measures to develop the private debt
securities market so as to enable the private sector to tap alternative sources
of financing other than conventional bank borrowings. One such measure
was the establishment of Cagamas. It was envisaged that the issuance of a
large volume of mortgage-backed securities by Cagamas would act as a
catalyst for the development of a private debt securities market.

Cagamas Berhad

Cagamasisaconvenientand euphonicabbreviation for Perbadanan Cagaran
Malaysia or the National Mortgage Corporation. Its single largest share-
holder is Bank Negara Malaysia with a 20 per cent shareholding. The other
shareholders are the commercial banks with a combined shareholding of 45
per cent, the finance companies with 25 per cent shareholding and the
merchant banks which own the remaining 10 per cent of the company’s
share capital. The Chairman of Cagamas is the Governor of Bank Negara
Malaysia and the remaining members of the Board consist of prominent
members of the banking system nominated by the Association of Banks in
Malaysia, the Association of Finance Companies of Malaysia and the
Association of Merchant Banks in Malaysia. The involvement of Bank
Negara Malaysia was aimed at ensuring compliance with national policy and
to provide Cagamas with the high credit standing needed to minimise the
cost of its borrowing and, ultimately, the cost of housing loans which it
helps to refinance.

CAGAMAS Book_00A-200.indd 153 3/1/14 2:43 PM



154 Housing the Nation: A Definitive Study

Cagamas began operations in October 1987 with the purchase of the
first pool of housing loans from three commercial banks and the issuance
of the first mortgage-backed bonds to finance the purchase. With the
securitisation of these housing loans, the secondary mortgage market was
launched in Malaysia.

Securitisation process

The securitisation process in Malaysia is simple. The major primary
lenders such as the commercial banks, the finance companies and the
Treasury’s Housing Loans Division grant housing loans to house
purchasers. These primary lenders subsequently sell their housing
loans to Cagamas. Cagamas would then raise funds from the market to
finance these purchases by issuing debt securities in the form of the
longer term Cagamas bonds and the shorter term Cagamas notes. The
investors in the Cagamas debt securities include the financial institu-
tions, insurance companies, pension funds, non-resident companies
and others who are interested in investing in short and medium term
papers to obtain a fixed or adjustable rate income.

Cagamas, therefore, effectively converts a long term illiquid asset in
the form of housing loans into debt securities which can be traded in the
market. This process enables the investors to earn anincome from Cagamas
debtsecurities which is basically derived from the mortgage interest paid by
the house buyers on their housing loans.

Facilities available in secondary mortgage market

Cagamas currently offers four types of mortgage purchase facilities to the
primary lenders.

Fixed rate mortgage purchase facility

Under this facility, the primary lenders scll their housing loans at a
fixed rate of interest for review periods of three, five or seven years.
At the end of the review period, the selling institutions have the
option to rollover the sale for further periods of three, five or seven
years based on the interest rates quoted by Cagamas at the rollover
date. The selling institutions have the option to repurchase their
housing loans should they find the market rates quoted by Cagamas
on the review date to be unacceptable.
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Floating rate mortgage purchase facility

The floating rate facility allows the primary lenders to sell their mortgages to
Cagamas on an adjustable rate which is pegged to either the three or six month
Kuala Lumpur Interbank Offer Rate (KLIBOR). The floating rate for mortgages
sold under this facility is reset every three or six months. The originators can sell
their housing loans under this facility for review periods of three to seven years.

Convertible rate mortgage purchase facility

Under this facility, the primary lenders can sell their mortgages for a period of
three years, with one or two options to convert the mode of the interest rate
fromafixed toafloating rate or vice versaat a prescribed future date during the
period of the transaction. At the conversion option date, the transaction will
be repriced at the interest rate then quoted by Cagamas, regardless of whether
the option to convert the mode of the interest rate is exercised.

Islamic house financing debt purchase facility

Interest-free Islamic house financing debts, which are originated on the
principle of Bai Bithaman Ajil, can be sold to Cagamas based on the Islamic
principle of Bai-al-Dayn (debt trading). Like the conventional mortgage
purchase facilities, these debts can be sold for review periods of three, five
or seven years.

Industrial property loan purchase facility

Financial institutions are also offered a facility to sell loans granted for the
purchase of industrial properties to Cagamas for review periods of three,
five or seven years at a fixed or floating rate.

Conditions for purchase of housing loans

Before an institution can sell its housing loans to Cagamas, it has to execute
amaster sale and purchase agreement with Cagamas, setting out the general
terms and conditions for the transactions. Cagamas purchases conven-
tional housing loans with recourse to the originators, that is, the selling
institution undertakes to repurchase from the company any housing loan
subsequently found to be not of the quality specified by Cagamas. The
originators sell their housing loans to Cagamas at a value equal to the
outstanding principal balance of the respective loans. The primary lenders’
role would be to service the loan and act as trustee and custodian for
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Cagamas upon selling their loans. The security documents remain in the
custody of the selling institutions which continue to be the legal chargees
of theloans sold to Cagamas. However, the sellers undertake to transfer the
security documents in favour of Cagamas, whenever Cagamas requires
them to do so. Thus, in its present mode of operations, Cagamas is only the
beneficial owner of the loans it purchases. Detailed terms and conditions
for purchase of housing loans are provided in Appendix 1.

Eligibility criteria for bousing loans

Housing loans are eligible to be sold to Cagamas only if they meet the
criteria prescribed by the Company. Among others, these loans must:

e be for financing or refinancing the purchase, construction or renova-
tion of residential properties which do not cost more than RM 150,000;
be fully disbursed;

not be more than three months in arrears at the time of sale;

have a remaining life which expires on or after the review date;

be secured by a first charge or assignment of rights over the mortgaged
property; and

e comply with other criteria as may be specified.

Appendix 2 sets out the detailed criteria for housing loans to be eligible for
sale to Cagamas. The criteria are important to ensure that loans sold are of
an acceptable quality.

Purchase of Islamic house financing debts

The arrangements for the purchase of Islamic house financing debts
(IHFDs) are generally the same as for the purchase of conventional
housingloans. Asin the case of conventional housing loans, prior to the sale
of IHFDs, the financial institution is required to execute a master sale and
purchase agreement and a master servicing agreement governing the gen-
eral terms and conditions of the transactions with Cagamas.

After the sale of the Islamic house financing debts to Cagamas, the
security documents and legal charge on the IHFDs continue to remain in
the custody of the seller which would be servicing the debts. The seller
would transmit to Cagamas each month the instalments received from the
borrowers less the monthly service fee payable to the seller for the servicing
function. The amount of the service fee is predetermined by the seller and
Cagamas at the point of sale of such debts and is subject to review after a
period of three, five or seven years as agreed in the purchase contract. The
size of the service fee, in effect, determines the cost of funding to the seller.
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At the end of the review period, the selling institution may repurchase the
debts from Cagamas if it is not agreeable to the new service fee offered by
the company. The detailed eligibility criteria for Islamic house financing
debts to qualify for sale to Cagamas are provided in Appendix 3.

Benefits of selling housing loans to Cagamas

The financial institutions derive the following benefits by selling their
housing loans to Cagamas:

Exemption from statutory requirements

Funds obtained by the commercial banks, finance companies and merchant
banks from the sale of housing loans to Cagamas are exempted from statutory
reserve and liquidity ratio requirements. Unlike fixed, savings and other
deposits, the funds obtained by the financial institutions from Cagamas from
the sale of housingloans can be used entirely by the selling institutions, and this
reduces the effective cost of the Cagamas funds relative to the cost of deposits.

Liguidity and profitability

By selling their loans, the financial institutions are able to convert their
otherwise illiquid housing loans into liquid funds which could be used to
grant additional housing loans. This in turn will enable the financial
institutions to increase their profits. Since Cagamas is ready to purchase
housing loans at the quoted rate, the primary lenders can raise funds at very
short notice in the secondary mortgage market should they experience any
temporary liquidity shortage.

Reduction of mismatch in loan tenure

By securitising their housing loans, primary lenders have access to medium
and long term funds which match the tenure of their long term housing loan
assets more closely than their traditional source of funds which is primarily
deposits of less than one year tenure.

Cost advantage

DuetoCagamas’high credit standing as wellas the concession granted by Bank
Negara Malaysia to allow its securities to be regarded as liquid assets, the
company is able to borrow a large amount of funds in the capital market at a
reasonably low cost. This cost advantage is passed on to the primary lenders.
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Interest rate risks

Theavailability of the Cagamas purchase facilities provides the primary lenders
with additional flexibility and instruments to manage their interest rate risks.
For example, by selling their housing loans in the secondary mortgage market
under the fixed rate purchase facility, the selling institutions could hedge the
Interest rate risk in respect of any fixed rate loans they may have granted.

Diversification of funding base

Funds obtained from the sale of housing loans are for fixed periods of three
years or more. These relatively long term funds act as a bedrock in the
funding base of the financial institutions whose other funds, such as
deposits, are mainly of a much shorter term and can be unstable being
subject to withdrawal without notice or at short notice by depositors.

Funding of housing loan purchases

Cagamas funds its purchase of housing loans mainly by issuing private debt
securities and, to a lesser extent, by borrowing from the money market.
Cagamas issues three types of conventional debt securities to fund its
purchase of interest-based housing loans — fixed rate bonds, floating rate
bondsand discountnotes (knownas Cagamas notes) — as wellas Mudharabah
bonds to finance its acquisition of Islamic house financing debts.

The fixed rate bonds issued by Cagamas are straight bonds with a non-
adjustable interest rate payable semi-annually. They are redeemable at par
upon maturity. Their tenure ranges from two to seven years.

The floating rate bonds issued by Cagamas are, like the fixed rate bonds,
of the ‘plain vanilla’ variety. Their coupon rate 1s pegged to the three or six
month KLIBOR and is, accordingly, reset quarterly or semi-annually accord-
ingly. They have original maturity periods ranging from two to seven years.

The discount notes with maturity periods of less than a year are issued at
a discount from their nominal value. They are redeemable at face value upon
maturity. They have the same characteristics as the Malaysian Treasury bills.

Mudharabah bonds are interest-free securities issued under the Islamic
profit-sharing principle whereby the bond investors and Cagamas will share the
profitgenerated from the specified pools of mortgages based ona predetermined
ratio. Dividends are payable at a variable rate at half yearly intervals on these
papers. They have tenures ranging from three to seven years and are redeemable
at face value upon maturity. However, the bond holders have to bear the risk of
diminution, if any, in the principal amount invested in the bonds.
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Characteristics of Cagamas debt securities

Cagamas securities, including the Islamic bonds, are all unsecured
obligations of the company and are issued scripless. They are tradable
electronically in book-entry form through an electronic clearing
house known as the Scripless Securities Trading System, operated by
Bank Negara Malaysia. Cagamas debt securities are issued, at primary
level, through a secret tender open to a panel of financial institutions
(known as principal dealers) specially selected by Bank Negara Malay-
sia. The bidding is done electronically through the Fully Automated
System for Tendering (FAST) operated by Bank Negara. After the
issuance, the debt securities can be purchased by investors in the
secondary market.

The bonds issued by Cagamas to finance purchases of housing
loans are known collectively as “Tier 1 bonds” while those issued to
finance the purchase of industrial property loans are known as “Tier 2
bonds’. Tier 1 bonds together with the shorter term Cagamas discount
notes and the Mudharabah bonds are recognised as liquid assets by
Bank Negara Malaysia for the purpose of compliance by the financial
institutions with the liquidity requirements. They are popular with the
financial institutions and are thus priced lower than the Tier 2 bonds.
Tier 2 bonds do not qualify as liquid assets and the pricing would,
therefore, be more market oriented and attractive to those investors
which do not have to comply with the liquidity ratio. The debt securi-
ties issued by Cagamas are given a low risk weight of 10 per cent for the
purpose of compliance with the capital adequacy requirement by the
commercial banks and finance companies and 30 per cent in the case of
the discount houses, as against the 50 per cent risk weight assigned to
housing loans.

Due to the good track record and stature of Cagamas, all longand short
term debt securities issued by the company have been given the highest
rating of AAA and P1 by Rating Agency Malaysia Berhad, and AAA and
MARC-1 by Malaysian Rating Corporation Berhad.

Profile of secondary mortgage market

Although the secondary mortgage market in Malaysia was established only
about 10 years ago, it has grown rapidly and is now an important factor in
the housing finance market as well as the capital market. The success of the
secondary mortgage market in Malaysia is reflected in the growth of the
volume of housing mortgages securitised by Cagamas.
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In less than a decade, the volume of housing loans securitised by
Cagamas has grown by more than 10 times from RM1,396 million out-
standing at the end of 1988 (which was the first full year of operations of
the secondary mortgage market) to RM 16,142 million at the end of 1996.
A breakdown of the housing loans securitised by Cagamas since it began
operations is given in Table 1. The rate of growth in the securitisation of
housing loans is even more significant in view of the fact that the total
volume of housing loans in Malaysia (including loans sold to Cagamas)
increased by only 157 per cent from RM23 billion to RM59 billion over the
same period, as shown in Table 2.

Table 1: Volume of housing loans securitised in the secondary
mortgage market

Volume securitised per year (RM million)

1987 1988 1983 1990 1991 1992 1993 1994 1995 1996

Government - 750 350 150 0 600 1,360 200 255 0
Commercial banks 306 134 864 607 211 1,719 309 3931 2852 4,258
Finance companies 103 197 117 172 143 472 374 873 798 1,776

Corporations - - - - - - - 290 400 0
Interest-free

banking institutions - - - - - - - 30 0 30
Total 409 1,081 1,331 929 354 2791 2043 5324 4305 6,064

Outstanding volume securitised (RM million)

1987 1988 1989 1990 1931 1992 1993 1994 1995 1996

Government - 741 1062 1173 1130 1681 2353 2,168 2203 1,737
Commercial banks 304 378 1,100 1,487 1447 2829 2706 5832 7,074 10,456
Finance companies 103 277 329 427 483 835 1,017 1,629 1917 37263
Carporations - - - - - - - 286 660 630
Interest-free

banking institutions - - - - - - 29 28 56
Total 407 1,39 2491 3,082 3060 5345 6,076 9,944 11,882 16,142
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Table 2: Outstanding housing loans in the industry (including loans
sold to Cagamas)

1987 1988 1989 1990 1991 1992 1993 1994 1995 1996

Commercial

banks 7,846.7 84485 972434 11,0760 130350 150320 17,214.0 19,873.0 23,8160 28,9948
Finance

companies  2,3679 28831 29936 37874 47717 57981 70574 80960 92390 10,6849
Government  7,715.0 9,676.0 10,7320 11,7736 12,786.9 14,0280 152505 155180 158270 16,3564

Others 21280 20450 19570 19500 23770 28080 372690 34487 32932 32376

Total 20,057.6 23,053.6 24,932.0 28,587.0 329706 37,666.1 42,790.9 46,935.7 52,1752 59,273.7

Sources : Bank Negara Malaysia Annual Reports, various years

The commercial banks comprise, by far, the largest group of primary
lenders to have sold housing loans to Cagamas, accounting for RM 10,456
million or 65 per cent of the total volume of housing loans in Cagamas’
portfolio at the end of December 1996. The finance companies accounted for
another 20 per cent or RM3,263 million of the total loans securitised while the
employee housing loans sold by the government to Cagamas accounted for a
further 11 per cent (or RM1,737 million) of the total. Selected large corpora-
tions and an Islamic institution accounted for the remaining RM686 million or
four per cent of the total volume of securitised housing loans.

At the end of 1996, fixed rate purchases comprised the majority of the
housingloans acquired by Cagamas, accounting for 73 per cent or RM 11,787
million of the total outstanding purchases of RM 16,142 million. Floating
rate purchases accounted for another RM3,548 million or 22 per cent of the
total while convertible rate purchases and Islamic house financing debts
purchases accounted for the remaining five per cent.

The large amount of housing loans purchased by Cagamas is reflected in
the issuance of debt securities by the company as shown in Table 3. As at
December 31,1996, the Cagamas papers outstanding in the market amounted
to a total nominal value of RM 15,737 million, achieving a growth of 11 times,
compared with the amount of RM1,300 million outstanding as at end 1988, as
shown in Table 4. Since its inception in 1987, Cagamas has been the largest
single issuer of private debt securities in the market, ranking second only to the
government in the total amount of debt securities issued.
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Table 3: OQutstanding net purchases of housing loans and outstanding

debt securities
Securities issued Mortgages purchased Ratio of debt securities
(RM million) {RM million) to mortgages (%)
1987 100 407 246
1988 1,300 1,396 93.1
1989 2,500 2,491 100.4
1990 2,900 3,082 941
1991 2,900 3,060 948
1992 5137 5,345 96.1
1993 5,940 6,076 9738
1994 9,485 9,944 95.4
1995 11,322 11,882 95.3
1998 15,737 16,142 97.5

The debt securities issued by Cagamas were held mainly by the
banking institutions comprising the commercial banks, finance compa-
nies, merchant banks and discount houses which collectively accounted
for 87 per cent of the total Cagamas debt securities outstanding as at
end December 1996. The commercial banks were the largest single
group of Cagamas debt securities holders accounting for more than half
(53 per cent or RM8,417 million) of the total amount outstanding at
end 1996. The finance companies, merchant banks and discount houses
accounted for another 18 per cent (RM2,830 million), 12 per cent
(RM1,838 million) and four per cent (RM659 million) respectively.
The balance of RM 1,993 million or 13 per cent of the total was held by
a variety of investors including the provident and pension funds,
property trusts, insurance companies, non-financial corporations and
non-resident companies.

Fixed rate bonds, totalling RM 11,207 million, comprised the ma-
jority (71 per cent) of the Cagamas securities outstanding at end 1996.
Floating rate bonds and short term discount notes, amounting to
RM1,960 million and RM2,510 million respectively, accounted for
another 12 per cent and 16 per cent. The remaining RM60 million
consisted of two issues of Cagamas Mudharabah bonds (see Table 5 for
more details).
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Table 4. Cagamas debt securities holders (RM million)
End of Total CBs FCs MBs DHs Others
1988  June 9000 100% 3930 44% 167.0 19% 2580 29% 100 1% 720 8%
December 1,300.0 100% 4420 34% 2910 22% 4800 37% 200 2% 670 5%
1989 June 22000 100% 5940 27% 3140 14% 5580 25% 397.0 18% 3370 15%
December  2,500.0 100% 761.0 30% 3430 14% 4180 17% 6930 28% 2850 11%
1990 June 29000 100% 7870 27% 4540 16% 5800 20% 787.0 27% 292.0 10%
December 12,9000 100% 808.0 28% 4420 15%  517.0 18% 521.0 18% 612.0 21%
1991 June 29000 100% 10552 36% 4505 16% 4707 16% 2375 8% 686.1 24%
December  2,900.0 100% 1,118.9 39% 4955 17% 48331 17% 3473 12% 4552 16%
1992 June 36650 100% 17205 47% 6131 17% 4808 13% 2867 8% 5639 15%
December 5,137.0 100% 24448 48% 1,005.7 20% 5652 11% 8575 17% 2638 5%
1993 June 5295.0 100% 2322.2 44% 7873 15% 48A1.1 9% 8413 16% 863.1 16%
December  5,940.0 100% 27272 46% 9616 16% 4921 8% 6323 11% 1,126.8 19%
1994 June 71150 100% 2981.2 42% 1,1965 17% 5437 8% 4461 6% 19475 27%
December 94850 100% 3.899.0 41% 1,3792 15% 10212 11% 6422 7% 25434 27%
1995 June 10,135.0 100% 4,274.0 42% 22309 22% 11700 12% 4713 5% 1,988.8 20%
December 11,322.0 100% 4,789.8 42% 26489 23% 11340 10% 483.0 4% 22603 20%
1996 June 129270 100% 5890.7 46% 26198 20% 15094 12% 4131 3% 24940 19%
December 15,737.0 100% 84171 53% 28301 18% 18380 12% 6587 4% 1,993.1 13%
Notes:  CBs: Commercial banks

FCs: Finance companies

MBs: Merchant banks

DHs: Discount houses

Others: Financial institutions other than those specified earlier, non-financial corporations,
government agencies, provident and pension funds.

While the volume of Cagamas debt securities has been growing rapidly

since the inception of the secondary mortgage market, trading of these
securities on the secondary market, just as in the case of the Malaysian
government securities and Treasury bills, has been rather slow and incon-
sistent. The total secondary market turnover in Cagamas debt securities,
forexample, increased substantially from RM66 millionin 1991 to RM 16,151
million in 1995 but declined sharply to RM3,311 million in 1996. On a
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Table 5: OQutstanding Cagamas debts securities (RM million)

Mudharabah bonds Fixed-rate bonds Cagamas notes Floating rate bonds  Total

1987 - 100 - - 100
1988 - 1,300 - - 1,300
1989 - 2,500 - - 2,500
1990 - 2,900 - - 2,900
1991 - 2,900 - - 2,900
1992 - 2,900 872 1,365 5137
1993 - 2,980 925 2,035 5,940
1994 30 6,860 560 2,035 9,485
1995 30 8,432 2,010 850 11,322
1996 60 11,207 2,510 1,960 15,737

quarterly basis, the volume of secondary market transactions was also
inconsistent, with the volume of activity fluctuating from quarter to
quarter (see Table 6 for more details).

The low and inconsistent volume of activity in Cagamas securities in
the secondary market was due mainly to the shortage in the supply of such
papers. As the bulk of the Cagamas bonds and notes qualify as liquid assets,
the financial institutions tend to acquire and hold these securities rather
than trade them in the market.

Overall, therefore, the establishment of the securitisation market has
been successful but the development of the capital market, particularly in
the trading of Cagamas mortgage-backed securities, has been rather weak.
Nevertheless, Cagamas’ success in securitising housing mortgage has
encouraged and accelerated home ownership in Malaysia by making hous-
ing loans more affordable and accessible.

Key success factors

The ability of Cagamas to securitise a huge volume of housing loans is

attributed to several factors.

® Besides Bank Negara Malaysia, its largest single shareholder, the other
shareholders of Cagamas are the commercial banks, the finance companies
and the merchant banks —which are all institutions regulated by the Central
Bank. Cagamas’ Board of Directors consists of prominent members of the
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Table 6: Secondary market trading in Cagamas debt securities

165

Share of total market turnover*

Period Volume in nominal value

{RM million) (%)
1989 11,082 28
st quarter 2,669 29
2nd quarter 1,119 19
3rd guarter 4,069 31
4th quarter 3225 30
1990 12,458 23
st quarter 6.477 32
2nd quarter 5,899 37
3rd quarter 79 1
4th quarter 3 0
1991 66 0
1st quarter 3 0
2nd quarter 0 0
3rd quarter 0 0
4th quarter 63 1
1992 1,636 3
st quarter 458 4
2nd quarter 160 1
3rd quarter 681 5
4th quarter 337 3
1993 3,859 5
1st quarter 313 2
2nd quarter 574 3
3rd quarter 1,253 6
4th quarter 1,719 7
1994 8,643 8
st quarter 1,500 6
2nd quarter 3,105 13
3rd quarter 3,628 12
4th quarter 410 2
1995 16,159 12
1st quarter 3,927 12
2nd quarter 8,361 20
3rd quarter 3,658 18
4th quarter 213 1
1996 3311 2
st quarter 1,623 49
2nd quarter 330 10
3rd quarter 580 18
4th quarter 778 23

Sources: Bank Negara Malaysia Annual Reports, various years

Notes: ™ Refers to the tumover in major debt instruments comprising negotiable certificates of deposit,

bankers acceptances, Malaysian Government Securities, Treasury Bills and Bank Negara Bills
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banking community with the Governor of Bank Negara Malaysia as the
Chairman. The stature of this organisational set-up has helped to ensure the
ready acceptance of Cagamas debt securities in the market, thus enabling the
company to raise funds at a relatively low yield. This has, in turn, enabled
Cagamas to purchase housing loans at a competitive price.

® Bank Negara Malaysia recognises Tier-1 Cagamas bonds as liquid
assets for the purpose of compliance with statutory liquidity require-
ments by the financial institutions under its supervision. This helps to
generate a higher demand for Cagamas debt securities, compared with
other private debt securities which are non-liquid assets, and thus
reduces the cost of funds for Cagamas.

® The proceeds of the sale of housing loans obtained by the financial
institutions from Cagamas are permitted by Bank Negara Malaysia to
be free from the statutory reserve and liquidity ratio requirements.
This has the effect of lowering the cost of funds for the financial
institutions, compared to, say, fixed deposits for which the above
statutory requirements are applicable.

® The Ministry of Finance has also contributed to Cagamas’ success by
exempting the company from stamp duties under the Stamp Act, 1949
for its housing loan transactions and its dealings in debt securities —
thus lowering transaction costs.

® TheSecurities Commission has exempted Cagamas from having to obtain
its prior approval to issue debt pursuant to Section 32A(1)(a) and
Paragraph 4 of the Schedule to the Securities Commission Act 1993. In
addition, Cagamas, as a prescribed corporation under Section 38(7) (b) of
the Companies Act 1965, is also exempted by the Registrar of Companies
from the requirement to issue any prospectus in respect of its issuance of
debt securities. Besides expediting the bond issuing process, these exemp-
tions help to reduce the administrative cost of raising funds.

Success of secondary mortgage market

The main objective in setting up the secondary mortgage market in
Malaysia was to provide, through the securitisation process, liquidity to the
financial institutions which grant long term housing loans which are illiquid
Jong term assets. With the establishment of the market, home financing has
become more accessible and affordable, particularly for the lower income
group, and impetus was given for the further development of the capital
market, especially the private debt securities market.

Securitisation of the housing loans has benefited the originators of
housing loans. Prior to the establishment of the secondary mortgage
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market, the financial institutions were less than eager to extend housing
loans, particularly for houses costing RM 100,000 or less due to the ceiling
imposed on the interest rate that could be charged by the primary lenders.
With the facilities offered by Cagamas, the financial institutions are now
competing strongly to grant even more housing loans (including those
under the controlled interest rate regime) and Islamic house financing
debts, since they can easily securitise the debts to obtain funds at a cost
sufficiently competitive to enable them to cover their administrative costs
aswellas tolockinaprofit margin. Asaresult,accessibility to housing loans
and Islamic financing at an affordable cost is not a problem in Malaysia.

For the housing loan borrowers, the securitisation facilities provided by
Cagamas have also enabled the tenure of housing loans to be extended from 15
years to 25 or even 30 years. This is important in encouraging the demand for
houses since longer repayment periods, resulting in lower monthly loan
servicing payments, effectively make the housing loans more affordable.
Before the establishment of the secondary mortgage market, the financial
institutions were reluctant to extend the repayment periods because it would
have aggravated the then existing problem of mismatch in funding arising from
the fact that the bulk of their funds were of less than one year maturity. With
the liquidity provided by Cagamas, the financial institutions have become
more ready to provide housing loans with longer tenures.

Cagamas has also been instrumental in encouraging the financial
institutions to provide an additional housing loan product. Traditionally,
housing loans granted by the financial institutions were based on an
adjustable rate pegged to their base lending rate (BLR). However, some
financial institutions have recently begun, for the first time, to lend fixed
rate housing loans pegged against the fixed rate funds available from
Cagamas. This development has provided house purchasers with an addi-
tional alternative for financing their housing acquisitions.

The development of the capital market in Malaysia has benefited from
the securitisation process. The large volume of long term and short term
debt papers issued by Cagamas has provided investors with additional
instruments for investing their surplus funds. While trading of these
Cagamas securities in the secondary market has not been of a sufficiently
large and consistent volume to create benchmarks, it has nevertheless
provided for the first time in Malaysian financial history, the opportunity
for bond dealers to undertake secondary mortgage market transactions in
private debt securities on a large scale.

Additionally, the success of Cagamas in issuing bonds has also paved
the way for other corporations to raise funds in the domestic market by
issuing private debt securities as an alternative to borrowing from the
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financial institutions. At the time when Cagamas began operations, private
debt securities were non-existent in the market. Since the first issuance of
RM100 million of bonds by Cagamas in 1987, the totalamount of corporate
bonds (including Cagamas bonds) floated in the market has risen rapidly to
RM45.6 billion by the end of 1996.

Development of secondary mortgage market:
Issues and problems

Although the secondary mortgage market is now well established and a

large volume of mortgages is securitised regularly, there is still scope for

improvementand development. Further progress would depend on finding
solutions to various issues highlighted here.

There is, for example, the need to improve the secondary market for
mortgage-backed securities. Secondary market trading in Cagamas bonds
is still inconsistent and, as a result, no benchmark issues are available. While
afew financial institutions do provide quotations on bond prices, due to the
limited number of secondary market transactions there is uncertainty as to
whether these quotations truly reflect actual market prices.

In the context of the securitisation operations, the lack of benchmark
issues also makes it difficult for Cagamas to quote accurate prices to
potential sellers of housingloans. Since the loans are purchased by Cagamas
before the issuance of debt securities to fund such purchases, it is vital that
reliable information on the prices of Cagamas bonds should be available at
all times to enable competitive quotations to be provided and to enhance
secondary market trading of mortgage-backed securities.

Various factors account for the under-developed level of the secondary
market in mortgage-backed securities.
® Thelack of information on bond trading creates uncertainty and, therefore,

reluctance on the part of investors to participate in the market. However,

Bank Negara Malaysia has taken action to address this by setting up an

electronic bond information and dissemination system whereby informa-

tion on bond prices, volume of secondary market transactions, etc, would
be reported by the dealers and made available almost instantaneously to
market participants from a centralised electronic source.

e The insufficient supply of bonds, including mortgage-backed securities,
is also a factor deterring secondary market trading. Although the supply
of such securities has grown steadily in recent years, the amount s still
insufficient to generate a sustained volume of trade. This issue is compli-
cated by the fact that the bulk of the debt papers issued by Cagamas are
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recognised as liquid assets by Bank Negara Malaysia for the purpose of

compliance with statutory liquidity requirements by the financial institu-

tions. This has led to a reluctance on the part of the financial institutions
which have to maintain the liquidity ratio, to sell their holdings of

Cagamas securities. This ‘buy and hold’ problem is being addressed as

Cagamas has launched a scheme to purchase industrial property loans to

be financed through the issuance of debt securities which do not qualify

as liquid assets and will, therefore, carry a more market oriented yield.
® The narrow investor base is another factor. At present, the financial

institutions hold the bulk of the debt securities issued by Cagamas.
There is a need for other institutions such as pension funds, mutual
funds, insurance companies, cash rich corporations as well as high net
worth individuals to realise the benefits of investing and trading in
bonds, including mortgage-backed papers, rather than just leaving
their surplus funds in fixed deposits or shares. Allied to this issue is the
need to change the present bond issuance and trading process, cur-
rently geared for wholesale transactions, to a structure which would
make the bond market more liquid and more easily accessible to retail
investors. An increase in the number of market participants would
hopefully stimulate a larger supply of bonds and enable a high and
sustained volume of trading on the secondary market.

Another area for improvement concerns the availability of housing
loans for securitisation. Financial institutions in Malaysia grant housing
loans based primarily on adjustable mortgage rates that move in tandem
with market rates. These primary lenders are therefore not exposed to
interest rate risks and have no urgency to sell their loans to Cagamas since
they can pass on any increase in their cost of funds to the borrowers. In this
situation, there is a limit to the securitisation of housing loans. Ideally the
primary lenders, rather than the borrowers, should bear the interest rate
risk. This would occur only if the housing loans are based on fixed interest
rates. In this scenario, fixed rate housing loans would, as a matter of course,
be securitised by the primary lenders to minimise their interest rate risks.
The originators should consider their role to be in the servicing of the loans,
earning a fee income for the service while the long term bond investors
should provide the financing and undertake the interest rate and credit
risks. Cagamas has, therefore, embarked on a campaign to encourage the
financial institutions to grant fixed rate housing loans to give house buyers
an additional option for the end financing of their homes, and as a way to
enhance the securitisation of housing loans. Several institutions have
started to offer such fixed rate financing facilities and there are early
indications of positive response to such loans from potential borrowers.
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Another issue involving the development of the secondary mortgage
market is the need to lengthen the tenure of the mortgage-backed bonds in the
market. Currently, Cagamas issues bonds with maturity periods of up to seven
years to match the price review periods of the housing loans it purchases. The
average life of the outstanding mortgage-backed bonds in the marketasat end
1996, was, in fact, considerably shorter than seven years, with the bulk of the
bonds of three year tenures. As has been noted, housing loans are sold to
Cagamas based on an agreed price review period of three, five or seven years.
Atthe end of the review period, the prices of the transactions are reviewed and
the selling institution is given the option to repurchase its housing loans if it
feels that the price offered by the company to rollover the transaction is not
sufficiently attractive. Since the bulk of the housing loans purchased by
Cagamas have a price review period of three years, the bonds issued by
Cagamas consequently reflect this tenure.

The fact that the housing loans purchased by Cagamas up to December
31, 1996 were concentrated on the three year review period indicates that
the financial institutions do not like to take a long term view of their interest
rate position and prefer to keep their options open by selling on a short
tenure to Cagamas. As long as this attitude is maintained by the financial
institutions, it would be difficult for a market for bonds with long maturity
periods of, say, 10 years or more, to develop. It would be even more difficult
to implement a scheme to issue pass-through mortgage-backed securities
as this would require the outright sale of housing loans without any price
review period. Nevertheless, Cagamas isactively exploring the feasibility of
implementing a scheme to issue pass-through securities.

The administrative practices and laws pertaining to landed properties
in Malaysia is another issue for consideration. For the secondary mortgage
market to move beyond its present stage of development, the security
documents of the housing loans must be capable of being readily trans-
terred from the primary lender to a third party such as Cagamas or to the
trustees for the bond holders in the case of pass-through securities.

Currently, in cases where a house title contains a restriction on the right
to charge, deal or dispose of the property, the prior written approval of the
relevant land authority must be obtained by each borrower to charge the
property to a primary lender. If an existing charge with such a restriction is to
be transferred from a primary lender to a secondary mortgage market institu-
tion like Cagamas, the approval of the relevant land authority is required. The
securitisation of housing loans secured by titles with such restrictions would
be difficult to process because of the time required to obtain the approval of
the authority for the transfer of the charges. There is also uncertainty whether
the relevant authorities will ultimately approve the transfer.
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In view of this, housing loans with a restriction on the transfer of charges
are currently not eligible for securitisation by Cagamas. Recent land alienation
practices indicate that an increasing proportion of residential property uitles
would contain this restriction and, to that extent, there will be a limit on the
pool of housing loans eligible for sale to Cagamas. For the further expansion
of the secondary mortgage market, it is essential that the restriction on the
transfer of charges be removed at least for securitisation purposes.

A further issue is the restrictions imposed by the various enactments on the
transfer of charges in respect of Malay reserve land and customary land. Cagamas
has been gazetted by most authorities in the relevant schedules of the respective
land enactments as an institution that can accept charges over such land.
However, these enactments do not specifically refer to the transfer of charge. In
the absence of such reference, it is not clear whether Cagamas, having been
permitted to accept charges on Malay reserve land, would also be permitted to
receive the transfer of existing charges on such land from other chargees. In
Selangor, for example, the authorities have interpreted the enactment restric-
tively to mean that a party authorised to take a charge on Malay reserve land
cannot accept a transfer of an existing charge on the property.

There is thus a need for the authorities concerned to clear this ambiguity
sothataninstitutionauthorised to take a charge over Malay reserve land should
automatically also be permitted to accept a transfer of charge over such land.
If this issue is not resolved, it would deter the securitisation of housing loans
granted for the purchase of properties on Malay reserve land.

The time taken to auction properties as well as to receive the auction
proceeds also hampers the development of the secondary mortgage market.
Under the current practice, the procedures to auction a piece of property
following default ona housingloan could take ayear or longer from the date
of commencement of foreclosure proceedings. Thereafter, it may take
another year, or even longer in some instances, for the auction proceeds to
be released by the High Court. The long time lag in the realisation of a
charge is a cost that has to be factored into the securitisation of housing
loans — particularly when should the housing loans are sold to Cagamas
without recourse. This would hinder the development of a market for pass-
through securities. Ideally, the land laws should be amended specifically to
accommodate securitisation transactions.

Conclusion

Although the establishment of the secondary mortgage market has pro-
gressed well in Malaysia, there is still room for improvement. The ultimate
objective of the current development effort should be to create a market
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where housing loans are automatically securitised by the originators upon
being fully disbursed. The loans should also be sold outright without being
subject toa price review period, repurchase option, or recourse to the seller.
The originators of the housing loans should, after securitising their loans,
take on the role of servicing the loans instead of being lenders, and leave the
financing of the loans to the long term bond investors. Housing loans,
being long term assets, should be financed by long term bond investors
rather than by the financial institutions whose sources of funds are almost
entirely short term. This would enable mortgage-backed bonds with long
maturity dates to be issued in large volumes and thus make possible the
establishment of long term benchmark issues.

To achieve this objective there is a need, on one hand, to take bold steps
to remove the various obstacles highlighted which hinder the development of
the secondary mortgage market and, on the other hand, to convince the loan
originators to change the perception of their role from financier to that of
servicing loans. The achievement of this objective will benefit all parties as the
financial institutions would earn a fixed service fee from the housing loans they
originate, without having to bear any interest rate or credit risk, and the long
term investors would have an avenue to invest their long term funds. This
disintermediation of the end financing for houses would make housing loans
more affordable and accessible, to the benefit of house buyers.

In the remaining years of the millennium, with rapidly rising income
levels and increased urbanisation, demand for housing will continue to
increase and there is every opportunity for the secondary mortgage market
to develop to the extent experienced in industrialised countries provided
the various obstacles to such development are overcome.
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Appendix 1: Principles of purchase and repurchase of
mortgage loans by Cagamas

(a) Revised Master Sale and Purchase Agreement

® The financial institution shall execute a Revised Master Sale and Pur-
chase Agreement with Cagamas before it may offer mortgage loans for
sale to Cagamas. The Revised Master Sale and Purchase Agreement sets
out the general terms and conditions governing the sale of mortgage
loans to Cagamas, and incorporates a declaration by the financial insti-
tution that it holds the mortgage loans sold to Cagamas, the mortgage
instruments and all monies received but not paid to Cagamas in trust for
Cagamas. The charges over the property used to secure the mortgage
loans continue to be registered in the name of the financial institution
or the assignee of the rights to the property is the financial institution.
In the event the charges are registered in the name of the financial
institution, the financial institution shall undertake to effect the transfer
of the charge to Cagamas or to a third party that is designated by
Cagamas on written demand by Cagamas. In the event the assignee is the
financial institution, the financial institution undertakes to assign the
rights under the assignment to Cagamas or to a third party that is
designated by Cagamas on written demand by Cagamas.

(b) Purchase Contract
® Tor each sale of a group of mortgage loans to Cagamas pursuant to the
Revised Master Sale and Purchase Agreement, the financial institution
executes a Purchase Contract by which the financial institution sells and
assigns the mortgage loans to Cagamas. By virtue of such sale and
assignment, the financial institution conveys, assigns and transfers the
mortgage loans to Cagamas.

(c) Purchase Value
® Cagamas will purchase amortgage loan from the financial institution at the
purchase value, namely, the book balance of a mortgage loan sold under a
Purchase Contractafter deduction of unearned interest, if any, included in

such balance.

(d) Cagamas Rate
® The Cagamas Rate is Cagamas’ required rate of return on the mortgage
loans purchased from the financial institution and shall form the basis of
the calculation of the Cagamas Instalment. Cagamas may purchase the
mortgage loans from the financial institution on the basis of a fixed rate or
a floating rate with a conversion option.
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® For mortgage loans purchased on the basis of a fixed rate, the fixed Cagamas
Rate will be quoted by Cagamas for periods of three years, five years and seven
years or forany other periods as may be agreed to between the parties from time
to time (ie, review period). When the financial institution offers to sell its
mortgage loans to Cagamas, Cagamas shall agreed to purchase the mortgage
loans from the financial institution at the quoted fixed Cagamas Rate prevailing
for the review period agreed to by the parties. The financial institution and
Cagamas shall prior to each review date, agree on the next review period and
Cagamas shall inform the financial institution of the revised fixed Cagamas
Rates that will be effective on the review date. If the parties are unable to agree
on the duration of the next review period, the period shall be as prescribed by
Cagamas. This process shall continue until such time the mortgage loan is
redeemed or repurchased by the financial institution.

® For mortgage loans purchased on the basis of a floating rate, the financial
institution and Cagamas shall agree on the benchmark on which the floating
Cagamas Rate is to be indexed (eg, three to six months Klibor); the source
of information of the benchmark (eg, Telerate/Reuters); the margin; the
basis for determining the floating Cagamas Rate (eg, arithmetic mean of the
benchmark five days prior to reset date plus the margin); the reset frequency
(eg, every three to six months); the first reset date; and the review period. The
floating Cagamas Rate determined at the preliminary purchase contract date
shall be effective from the purchase date to the first reset date and at each
subsequent reset date, the floating Cagamas Rate shall be reset.

Prior to each review date, the financial institution and Cagamas shall
review and agree upon the terms on which the floating Cagamas Rate 1s to
be determined for the next review period. If the parties are unable to agree
on the duration of the next review period, the period shall be as prescribed
by Cagamas. This process shall continue until such time the mortgage loan
1s redeemed or repurchased by the financial institution.

@ If the revised fixed Cagamas Rate and/or the basis for determination of the
floating Cagamas Rate is not acceptable to the financial institution, then the
financial institution shall have the right to repurchase the group of mortgages
relating thereto by notice in writing to Cagamas within three business days
of receipt of the revised rates or revised terms, as the case may be.

® Formortgageloanspurchased withaconversion option, the Cagamas Rate
is determined in the same manner as for the fixed and floating rates as at
the point of purchase with the exception that on each conversion option
date, the financial institution has the right to top to convert the Cagamas
Rate applicable to such mortgage loans from a fixed rate to a floating rate
or a floating rate to a fixed rate, as the case may be.
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(e) Fees Payable by Cagamas to the Financial Institution

® Cagamas will pay the financial institution a fee for the servicing function
and recourse function performed/to be performed by the financial insti-
tution pursuant to the Revised Master Sale and Purchase Agreement.

® The rate for determining the fee payable shall be determined by Cagamas at the
date of the Preliminary Purchase Contract and shall be reviewed prior to the
review date on which date, if the rate is revised, the revised fee rate shall become
effective and shall be specified in the revised summary of mortgage loans offered.

(f) Review Date
® The review date is the day prior to which Cagamas shall have reviewed the
Cagamas Rate, the recourse fee rate and/or the service fee rate and on which date
the revised rates (if any) will take effect; each subsequent review date shall be
determined by Cagamas and the financial institution at the preceding review date.
® The financial institution has the option to convert a fixed rate purchase to a
floating rate purchase and vice versa and be entitled to elect the option of
compulsory replacementatany review date subject always to Cagamas’ approval.

(g) Right of First Refusal
® As the owner of the mortgage loans, Cagamas has the right to sell at any
time the mortgage loans it had purchased either to the financial institution
from which it had purchased the loans, or to a third party.
Provided that prior to any sale to a third party, Cagamas will first
otfer the mortgage loans for sale to the financial institution from which it
had purchased the loans.

(h) Compulsory Repurchase
® Uponoccurrence of any of the events of default by the financial institution orif the
loan becomes defective or is redeemed by the borrower, the financial institution is
required to repurchase these mortgage loans previously sold to Cagamas.

(i) Compulsory Replacement

® The financial institution shall be entitled to elect, at or prior to the
purchase contract date or any review date, not to replace the mortgage
loans required to be repurchased with other loans. However, if the
financial institution elects for compulsory replacement, the financial
institution is required to offer for sale to Cagamas eligible mortgage loans,
of any equivalent value as those so repurchased, to replace such mortgage
loans repurchased, except in the event the financial institution does not
have any eligible mortgage loans for such compulsory replacement.

® The financial institution is required to notify Cagamas in writing in the
event it does not have any or sufficient eligible mortgage loans for
compulsory replacement.
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(1) Service Function, Recourse Function and Trustee Function
® The financial institution is required to:
(i) Continue to administer and service the mortgage loans purchased by
Cagamas until and unless otherwise notified by Cagamas;
(1) Maintain accurate mortgage servicing and accounting records; and
(ii1) Collect and promptly remit any and all amounts due to Cagamas.

(k) Payment of Cagamas Instalment
® Formortgage loans sold to Cagamas, the financial institution is required to
collect the monthly mortgage instalments from the borrowers pursuant to
terms of the Revised Master Sale and Purchase Agreement and remit at
monthly intervals (oratsuch longer intervals as the parties hereto may agree
upon from time to time) to Cagamas out of such amounts collected the
respective Cagamas Instalments corresponding thereto after deducting the
applicable service fee and recourse fee. Where the mortgage instalment (net
of the specified service and recourse fees) is greater than the Cagamas
Instalment,the financial institution shall retain the excess as an additional
recourse fee. However, where the mortgage instalment less the service and
recourse fees is less than the Cagamas Instalment, the financial institution
is required to make up for the shortfall in the mortgage instalments.
The payment of the shortfall should continue until the loans are
repurchased by the financial institution, even if Cagamas were to resell
them to a third party.

() Partial Prepayment and Advance Mortgage Instalment

® Thefinancialinstitutionisrequired to remit toCagamasall partial prepayments
made by the borrowers on a Cagamas Instalment date following a quarterly
review date falling immediately after such prepayment has been made.

® If the partial prepayments so remitted causes the remaining life of the
mortgage loan to expire prior to the review date, the financial institution
is required to repurchase the mortgage loans and if the financial institution
elected the option for compulsory replacement, the financial institution is
required to offer for replacement eligible mortgage loans of an equivalent
value to the mortgage loans being repurchased.

® In the case of advance mortgage instalments, the financial institution
isrequired to hold the equivalent Cagamas Instalment in trust for Cagamas
untilitis remitted to Cagamas gn the due date of the Cagamas Instalment.

(m) Accounting Records
® The financial institution shall establish and maintain accounting records
in accordance with any applicable instructions issued by Cagamas/Bank
Negara Malaysia with respect to loans sold to Cagamas.
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(n) Reports
® The financial institution shall prepare and furnish to Cagamas with quar-
terly reports on arrears, defective loans and partial prepayments and/or
advance mortgage instalments. It will also furnish Cagamas, once in every
year, a yearly listing of mortgage loans sold to and held for Cagamas.

(o) Repurchases based on Quarterly Reports
® Based on the quarterly reports submitted, Cagamas will examine with the
financial institution the status of all the mortgage loans sold to Cagamas
at regular dates (eg, Quarterly Review Dates) determined by Cagamas.
Such examinations will determine the loans which the financial
institution is required to repurchase from Cagamas.

(p) Audit
® Cagamas shall have the right to request the financial institution to appoint
authorised agent/s to examine and audit all records pertaining to the
mortgage loans sold by the financial institution to Cagamas.
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Appendix 2: Criteria for eligibility of mortgage loans

for sale to Cagamas

In order to be eligible for sale to Cagamas, mortgage loans must satisty all of the

following criteria:

1.

The mortgage loan is for the financing or refinancing of the purchase or
construction or renovation of a residential unit provided that aloan for renovation
will only be eligible if it is a second loan granted by the financial institution to the
borrower and is amalgamated with the first loan which is eligible for sale and 1s
being sold to Cagamas. (A loan granted for the purchase of a shophouse,
industrial or commercial property is not eligible for sale to Cagamas).

The Tier-1 mortgage loan is defined in accordance with Bank Negara Malay-
sia’s Guidelines on Lending to the Priority Sectors or such other definition as
determined by Bank Negara Malaysia from time to time.

The mortgage loan is fully disbursed.

The mortgage loan should not be more than three montbs in arrears at the time
of sale of the mortgage loan to Cagamas whether in respect of principal and/
or interest.

The mortgage loan sold to Cagamas should at the time of sale thereof, have a
remaining life which expires on or after the review date .

The mortgaged property is insured against fire up to its full insurable value with
a loss-payable endorsement designating the financial institution as payee.

The mortgage loan must be secured by a first Charge or Assignment over the
mortgaged property.

If the financial institution is the first and second Chargee and the renovation
and original loans are amalgamated into a single loan account, the amalga-
mated loan incorporating the renovation loan secured by a second charge or
supplemental loan agreement is eligible for sale to Cagamas.

If the financial institution is the first and second Chargee and the renovation
loan secured by a second charge or supplemental loan agreement is treated as a
separate loan from the original loan, only the original loan is eligible for sale to
Cagamas provided the original loan is for the financing or refinancing of the
purchase or construction of a residential unit. However, the financial institu-
tion is required to repurchase the original loan sold to Cagamas, if the financial
institution declares an event of defanlt under the second charge. The renovation
loan granted on the basis of a second charge or supplemental loan agreement is
not eligible for sale to Cagamas.
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10. The mortgaged property has an individual or strata title or there is a valid legal
assignment of the right to the property and to the title as andwhen the title is to be issued.

11. The security documents should be perfected, ie the charges in favour of the
financial institution should be registered at the Land Registry or Land Office
and the charge documents and the title deeds should be in the custody of the
financial institution or, in the case of an assignment, the assignment should be
duly stamped and be in the custody of the financial institution.

12. The borrower is a natural person.

13. To the best of the knowledge of the financial institution, the borrower is not
an undischarged bankrupt or that no bankruptcy proceedings have been com-
menced against the borrower.

14. Tothebestof the knowledge of the financial institution, the borrower is notdeceased.

15. Inrespect of replaced housing loans, each housing loan should, at the time of
sale thereof to Cagamas, have a remaining life which expires on or after the
review date of the housing loan it is intended to replace.

16. There should be adequate provision in the mortgage instruments enabling the
mortgagee thereof to transfer the Charge or assign all its rights, interests and
obligations under the mortgage instruments to any person as the mortgagee
thereof may deem fit.

17. There should be adequate provisions in the mortgage instruments to enable
the mortgagee to vary the mortgage rate, from time to time, at the absolute
discretion of the mortgagee.

18. The mortgaged property is free from all encumbrances and caveats other than
the existing charge(s) and caveats in favour of the financial institution.

19. In the case of a property with no separate/subdivided strata title and the
mortgage loan is secured by a loan agreement cum assignment, the following
undertakings should be obtained from the developer:

(a) totorward the issue document of title to the property free from all encum-
brances and the duly executed Memorandum of Transfer relating thereto
in favour of the borrower to the financial institution or its Solicitors upon
issuance of the said title;

(b) procure the issuance of the title to the property;

(¢) not to encumber or further encumber the property; and

(d) obtain the Certificate of Fitness to the property.

In addition thereto and where the main title is encumbered, the following
undertakings should also be obtained from the Chargee thereof:
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(a) to release and relinquish all rights, claims and interests to the mortgaged
property and to exclude the said property from any foreclosure or other pro-
ceedings so that any sale/disposal of or dealing with the property would
be subject to the rights of the borrower; and

(b) to forward the duly executed and registrable Discharge of Charge, the rele-
vant duplicate Charge together with the separate issue document of title
upon issuance thereof to the financial institution.

20. Loans secured by properties located in Native Area land, Native Customary
land and Interior Area land in Sarvawak. are not eligible for sale to Cagamas.

21. Mortgage loans secured by properties located on land which is subject to an
order for compulsory acquisition or where notice of intended acquisition has
been issued under the Land Acquisition Act are ineligible for sale to Cagamas.

22. A mortgage loan secured by mortgaged property the title to which:
() contains a restriction against the sale, leasing and/or transfer only of the
property shall be eligible for sale to Cagamas.
(b) subject to (i) above, contains any subsisting restriction against and/or
limiting the charging and/or disposal and/or dealing with the property
shall nor be eligible for sale to Cagamas.

Note: The financial institution is not required to determine conclusively that the
mortgage loans sold to Cagamas satisfy eligibility criteria 18 to 22 at the
point of sale. However, immediately upon discovery or upon being made
aware of the abovesaid events by Cagamas, the financial institution shall
repurchase such mortgage loans and offer to Cagamas sufficient eligible
replacement mortgages to replace the loans so repurchased.
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Appendix 3: Criteria for eligibility of Islamic house
financing debts for sale to Cagamas

Inordertobeeligible for sale to Cagamas, the Islamic House Financing Debts must
satisfy all of the following criteria:

1. The Islamic House Financing Debt is for the financing or refinancing of the
purchase or construction or renovation of a residential unit provided that an
Islamic House Financing Debt for renovation will only be eligible for sale to
Cagamas if it 1s a second Islamic House Financing Debt secured by a second
charge or supplemental house financing debt agreement cum assignment/
house financing debt agreement and assignment granted by the Bank to the
Customer and is amalgamated with the first Islamic House Financing Debt
into a single Islamic House Financing Debt account. (An Islamic House
Financing Debt granted for the purchase of a shophouse, industrial or
commercial property 1s not eligible for sale to Cagamas).

2. If the Bank is the first and second Chargee and the renovation financing secured
by a second charge or supplemental house financing debt agreement cum assign-
ment/house financing debt agreement and assignment is treated as a separate
house financing debt from the original house financing debt, only the original
house financing debt is eligible for sale to Cagamas provided the original house
financing debt is for the financing or refinancing of the purchase or construction
ofaresidential unit. However, the Bank is required torepurchase the original house
financing debt sold to Cagamas, if the Bank declares an event of default under the
second charge. The renovation financing granted on the basis of a second charge or
supplemental house financing debt agreement cum assignment/house financing debt
agreement and assignment is not eligible for sale to Cagamas.

3. The Islamic House Financing Debt is fully disbursed.

4. The arrears in mortgage instalments should not amount in value to a sum
equivalent to more than three mortgage instalments at the time of sale of the
Islamic House Financing Debt to Cagamas.

5. TheIslamic House Financing Debt sold to Cagamas should, at the time of sale
thereof, have a remaining life which expires on or after the review date
immediately following such purchase date and the profit rate of Islamic House
Financing Debts sold should always be greater than the Cagamas Rate ie
Cagamas’ required rate of return.

6. The mortgaged property used to secure the Islamic House Financing Debt
should be insured against fire up to its full insurable value with a loss-payable
endorsement designating the Bank as payee.
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The Islamic House Financing Debt must be secured by a first Charge or
Assignment of rights over the mortgaged property.

The mortgaged property has an individual or strata title or there is avalid legal
assignment of the right to the mortgaged property and under the Sale and Purchase
Agreement relating thereto or in the case of property purchased directly from
a developer an original and valid sale and purchase agreement is executed.

The security documents should be perfected, ie the charges in favour of the
Bank should be registered at the Land Registry or Land Office and the charge
documents and the title deeds should be in the custody of the Bank or, in the
case of an assignment, the assignment, sale and purchase agreement and other
relevant documents should be duly stamped and be in the custody of the Bank.

The Customer is a natural person.

To the best of the knowledge of the Bank, the Customer is not an undischarged
Bankrupt and no Bankruptcy proceedings have been commenced against the Customner.

To the best of the knowledge of the Bank, the Customer is not deceased.

In respect of replaced Islamic House Financing Debts, each Islamic House
Financing Debt should, at the time of sale thereof to Cagamas, have a
remaining life which expires on or after the review date immediately following
such replacement date of the Islamic House Financing Debt it is intended to
replace and the profit rate of the replacing Islamic House Financing Debt
should always be greater than the prevailing Cagamas Rate pursuant to a
purchase contract.

There should be adequate provision in the mortgage instruments enabling the
Bank thereof to transfer the Charge or assign all its rights, interests and obligations
under the mortgage instruments to any person as the Bank may deem fit.

The mortgaged property is free from all encumbrances and caveats other than
the existing charge(s) and caveats in favour of the Bank in respect of the
Islamic House Financing Debt sold to Cagamas.

In the case of amortgaged property withno separate/subdivided/strata title and

the Islamic House Financing Debt is secured by a house financing debt

agreement cum assignment, the following undertakings should have been
obtained from the developer:

(a) to forward the issue document of title to the mortgaged property free
trom all encumbrances and the duly executed Memorandum of Transfer
relating thereto in favour of the Customer to the Bank or its Solicitors
upon issuance of the said title;
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(b) procure the issuance of the title to the mortgaged property;

(¢) not to encumber or further encumber the mortgaged property;

(d) obtain the Certificate of Fitness to the mortgaged property.

In addition thereto and where the main title is encumbered, the following
undertakings should also have been obtained from the Chargee thereof:

(a) to release and relinguish all rights, claims and interests to the mortgaged
property and to exclude the said mortgaged property from any foreclosure or
other proceedings so that any sale/disposal of or dealing with the mort-
gaged property would be subject to the rights of the Customer; and

(b) to forward the duly executed and registrable Discharge of Charge, the rele-
vantduplicate Charge together with the separate issue document of title upon
issuance thereof to the Bank.

17. Islamic House Financing Debts secured by properties located in Native Area
land, Native Customary land and Interior Area land in Sarawak are not eligible
for sale to Cagamas.

18. Islamic House Financing Debts secured by properties located on land which
1s subject to an order for compulsory acquisition or where notice of intended
acquisition has been issued under the Land Acquisition Act 1960 (Revised
1992) are ineligible for sale to Cagamas.

19. AnIslamic House Financing Debt secured by mortgaged property the title to
which or the main title to which:
(a) contains a restriction against the sale, leasing and/or transfer only of the
mortgaged property shall be eligible for sale to Cagamas.
(b)subject to (i) above, contains any subsisting restriction against and/or
limiting the charging and/or disposal and/or dealing with the mortgaged
property shall not be eligible for sale to Cagamas.

Note: TheBankisnotrequired to determine conclusively that the Islamic House
Financing Debts sold to Cagamas satisfy eligibility criteria 15 to 19 at the
point of sale. However, immediately upon discovery or upon being made
aware of the abovesaid events by Cagamas, the Bank shall repurchase such
Islamic House Financing Debts and offer to Cagamas sufficient eligible
replacement IHFDs to replace the Islamic House Financing Debts so
repurchased.
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CHAPTER 5

Government Housing
Policies and Incentives:
The Industry Viewpoint

Lawrence Chan

In Malaysia one of the major objectives of the New Economic Policy and the
Second Outline Perspective Plan (OPP2) is to restructure the employment
pattern to reflect the racial composition of the country. These structural
changes in the economy, coupled with the emergence of manufacturing,
construction and services as the major growth sectors, resulted in a large
number of the rural population, especially rural Malays, migrating to the urban
centres. Due to this rapid urbanisation and fuelled by the robust Malaysian
economy, the demand for housing in the urbanareas, especially forlowand low
medium-cost categories, outstripped supply. The lack of adequate affordable
housingin the urban areas has led to overcrowding in existing buildings and the
proliferation of illegal squatter settlements. Since the 1970s, there has been an
urgent need for housing in the urban areas.

Government housing policies

The setting, by the federal government, of housing targets to be achieved by
both the public and the private sectors within the respective national
development plans is alaudable step. However, by and large, the performances
of both sectors have been below target — with the private developers achieving
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80-99 per cent of the targets compared to the public sector achievement of 30-
43 per cent. Besides setting targets to meet the demand for housing in the urban
areas, the federal government has enacted laws to protect consumers and to
regulate the standards and practices of the housing industry.

Private housing developers are governed by the Housing Developers
(Control and Licensing) Act 1966, the Housing Developers (Control and
Licensing) (Amendment) Act 1988 and the Housing Developers (Control
and Licensing) Regulations 1989 which requires them to obtain licences
and advertising and sales permits from the Ministry of Housing and Local
Government before they can start any housing project. Such regulations
have helped the housing industry by accordinglegitimate housing developers
credibility and helping to instil the confidence of the public in the industry.

In the quest to build greater numbers of low and low medium-cost
housing units the federal government has approved several guidelines and
incentive proposals. Among these are proposals to encourage the
participation of private developers by:

e Upgrading the housing delivery system and providing easy access to
financial resources;

® Reviewingguidelines, by-laws and infrastructure standards in an effort
to increase density;

® Encouragingresearchand developmentinan effort to produce cheaper
materials and better techniques in construction; and

e Identifying and privatising suitable housing projects.

Since all matters related to land are the prerogative of the respective state
governments,according to the Malaysian Constitution, thefederal government’s
active participation in the actual implementation of housing projects is limited.

With regards to low-cost housing by the private sector, the federal
government has approved policies and guidelines which require:

e Firstly,a 30 per cent low-cost quota with a ceiling price of RM25,000 to be
imposed for any housing scheme reaching a certain threshold size of
development. The threshold or minimum size of the development which
must provide the low-cost component varies from state to state. The
housing industry considers this low-cost quota to be an onerous burden for
the developers to bear alone. It is proposed that other players who benefit
from the spin-offs in the housing industry, such as the banking sector,
building material manufacturers, industrialists and the professionals, should
also contribute to assist the government in its social role of providing
housing for the poor by reducing their costs for such housing units.

® Sccondly, a minimum quota of at least 30 per cent of the units has to
be withheld by the developer for sales to Bumiputeras at a discount of
at least 5 per cent off the selling price. The housing industry has
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proposed that the government should seta time-frame for the automatic

release of the unsold housing units allocated for Bumiputeras in order

to ease the cash flow of housing developers. Alternatively, the
government could establish a fund for the sole purpose of buying up
housing units that are not taken up by Bumiputeras.

Generally the playersin the housing industry agree that the production
of low-cost housing would increase, and the housing targets set out in the
national development plans could be fully achieved with government
assistance in the following areas.

Imposition of low-cost requirement

The government should be flexible in the imposition of the low-cost
requirement. The present imposition of the low-cost housing requirement
is too rigid and does not give consideration to pertinent factors such as the
projectsize, which would invariably affect the viability and saleability of the
houses. The authorities should be more flexible and permit higher densities
on more expensive land to provide economies of scale and to permit the
element for cross-subsidisation by increasing medium and high-cost units.
In cases where it is uneconomical and physically not possible for the
developer to meet the low-cost quota, flexibility should be allowed for the
payment of a levy sum as an indirect social contribution in lieu of building
the low-cost units.

Procedures for approval of plans

The government should strive to be more efficient and transparent in
the procedures for approval of plans. It is estimated that the gestation
period from the day of purchase of a piece of land until the approval of
all the development plans by the authorities can take up to five years.
This results in high holding costs to the developer, not to mention the
exposure to the risk of market changes. Therefore there is aneed for the
government to reduce unnecessary steps and to simplify procedures in
order to expedite approvals and lower development costs.

Provision of state land for low-cost housing

The government should identify and provide suitable state land on
the fringes of urban centres to be privatised for low-cost housing.
The state governments should also repossess state-alienated idle
land from owners and convert them for housing and privatise the
development.

CAGAMAS Book_00A-200.indd 187 3/1/14 2:43 PM



188 Housing the Nation: A Definitive Study

Exemption from government levies

To encourage low-cost housing, the government can assist by giving
walvers from payment of government levies such as conversion fees, plan
fees, development charges and capital contribution payable to the
government agencies.

Responsibility for collection of maintenance fees

Another area where government assistance can come in is to make the local
authorities responsible for the collection of all maintenance fees and the
management of all completed low-cost flats. The developers are currently
responsible for the management and maintenance of the flats until the
issuance of strata titles.

Conclusion

Thehousingindustry shares the concernand commitment of the government
to contribute socially by developing and delivering the much needed low
and low medium-cost housing to low income groups. It is possible to fully
achieve the housing targets set by the government under the national
development plans provided the state governments and the local authorities
assist the private sector by formulating policies, guidelines and incentives
to help reduce the cost of production of this category of housing.
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Government Housing
Policies and Incentives:
The Government Viewpoint

Ahmad Zakki Yahya

Introduction

The housing sector contributed 4.5 per cent to gross domestic product
(GDP) in 1996 with a residential construction output of about 21.14 per
cent. If the flow of housing services was taken into account the figure
would be higher. Household expenditure on housing increased from
15.68 percentin 1973 t0 25.39 per cent in 1994. Further inflation in house
prices would contribute significantly to the overall consumer price infla-
tionrate. Theamount of housingloans disbursed by banks was RM 15,176.2
million in 1995, which is considered significant to the overall soundness
of financial sector. The linkages between housing and the economy are
strong whether in terms of its efficiency or its implications to environ-
mental quality and the living conditions of its population. The proportion
of residential land use in urban areas is larger than for other uses and this
affects the spread and distribution of economic activities. Together with
slums and squatter settlements, this has overall influence on water and air
pollution, and the general environment.

This chapter reviews the housing activities as well as the programmes
and incentives relating to housing in Malaysia. Emphasis is placed on the
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delivery of low and low medium-cost housing as they form the bulk of
housing required under the Seventh Malaysia Plan.

National housing policy

The main objective of the housing policy as stated in the Seventh Malaysia
Plan period (1996-2000) is to provide adequate, decent, affordable and
accessible housing that is fully facilitated with basic amenities. As in the
previous national development plans, the current plan also emphasises the
provision of housing for the poor and low income groups. Towards this
end, the government has formulated strategies and programmes to deliver
a sufficient number of housing units affordable by all sectors of society.

Creating the appropriate legislation and sound public institutions and
machinery is a prerequisite for the housing sector to operate in the areas of
planning, finance, building, construction activities and landed property manage-
ment. To provide the basic network of services, a well-established institutional
and legislative framework is in operation in the Malaysian housing scenario.

Constitutionally, housing is a matter handled concurrently by both
federal and state governments. The state government and local authorities
play a primary role in the physical planning and housing investment in
conjunction with industrial, urban and infrastructure developments. Un-
der local authority requirements, all housing developments need to have
planning approvals as well as approvals for the supply of utilities. The
federal entities formulate housing policies and strategies, set housing
targets and goals, define licensing and enforcement requirements, and
guide finance institutions on bridging and end financing facilities.

The Ministry of Housing and Local Government plays a vital advisory
role in the provision of housing. Through the Town and Country Planning
Act 1976, the Ministry incorporates policies and frameworks primarily
pertaining to urban planning by considering land allocation, population
density, layout plans and overall physical development.

The Ministry of Housing and Local Government has instituted the
Housing Developers (Control and Licensing) Act 1966, the Housing Deve-
lopers (Control and Licensing) (Amendment) Act 1988 and the Housing
Developers (Control and Licensing) Regulations 1989 to regulate private
housing development. Before construction can begin, private developers are
required to obtain sales and advertising permits from the Controller of
Housing for projects with more than four housing units. Irrespective of size,
all housing projects developed within municipality boundaries require appro-
vals from the respective local authorities. Housing projects under the direct
control and supervision of government departments and single units on
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agricultural land are exempted from such permits and licences. Housing
developments on estates, plantations and mining companies do not come
under the purview of the Housing Developers Act but such developments are
subject to labour laws and regulations. The Housing Developers Act and
Regulations are not applicable in the states of Sabah and Sarawak which have
their own laws, regulations and procedures.

In August 1990, the government also introduced the Housing Deve-
lopment Account Regulation, which governs the collection of payments
from buyers and the manner in which the payments collected are used for
project development. The Regulation is aimed at preventing the misuse of
funds collected from house buyers and protecting buyers from the mal-
practices of developers. The Ministry of Housing and Local Government
also monitors and co-ordinates the revival of abandoned housing projects.
In 1990 the federal government established the Abandoned Housing
Projects Fund under the administration and supervision of Bank Negara
Malaysia to revive and complete the abandoned projects.

The Ministry of Housing and Local Government hosts a number of
councils such as the National Consultative Council on Housing, the
National Housing Council and the National Council of Local Govern-
ments. The National Consultative Council on Housingis aimed at bringing
about closer co-operation between the public and private sectors in the
housing industry. It provides a forum to address issues and problems
affecting the housing industry. The National Housing Council was formed
to foster closer co-ordination among the public sector in the provision of
public low-cost housing. The National Council of Local Governments
provides a platform for the adoption of policies, procedures and pro-
grammes pertaining to housing besides other local government matters.

In collaboration with the central planning agencies, the Ministry of
Housing and Local Government plays an active role in setting the housing
direction for the national development plans. The Ministry provides inputs
and sets directions for deliberations on housing issues, needs and target
numbers, programmes, strategies and implementation plans. In the prepa-
ration of housing targets, the government assesses and forecasts housing
needs and demands over the plan period. Housing needs basically depend
upon population growth, formation of household size and occupancy
status. However, social and economic factors also influence the effective
demand pattern apart from demography. Accordingly, the actual housing
targets for the national development plans are prepared by considering
construction capacity and the programmes required, both in public and
private sectors. Other factors considered include the ability and willingness
to pay for housing, housing standards and options, financial arrangements,
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housing resources, social and cultural preferences, tenure pattern, housing
investment, potential growth centres, communications and services.
Besides government agencies, a wide range of other players are in-
volvedin the provision of housing such as associations, professional bodies,
co-operative establishments, individuals, community groups, tenants and
non-governmental organisations. Some of the prominent non-governmen-
tal organisations actively involved in housing are the Housing Developers
Association Malaysia, the Master Builders Association, the Malaysian
Architects Association, the Association of Consulting Engineers Malaysia,
the Institution of Surveyors Malaysia, the Malaysian Construction Mate-
rials Distributors Association and the consumers associations. In line with
the Malaysia Incorporated concept, these organisations are involved in
providing support and consultation on the production and distribution of
houses, products and services needed by the housing sector. In particular,
support is sought in the production and supply of building materials,
developing efficient building technology, providing manpower develop-
ment, carrying out research and development activities, and rendering
technical expertise. Support is also sought to complement the govern-
ment’s efforts in the provision of low and low medium-cost housing.

Housing development and ownership

In Malaysia the public and private sectors, co-operative establishments,
private groups and individuals are involved in building houses. However,
they differ in objectives, statutory requirements, implementing agencies,
mode of financing, target groups and types of houses developed.

Public sector low-cost housing programme

The state and federal governments have jointly carried out numerous low-cost
housing projects, particularly through the Public Low-Cost Housing Pro-
gramme. In this undertaking, the state governments, assisted by the National
Housing Department, identify and allocate suitable lands, implement tender
procedures and supervise the physical progress of projects. The state govern-
ments also 1dentify eligible buyers and make the necessary arrangements to
extend end-financing facilities provided by the federal government to the
successful buyers. At the federal level the National Housing Department
prepares the budget requirements under each five-year development plan and
provides technical assistance and advisory services to the state governments.
The technical and advisory services include project feasibility studies, land
surveying, soll tests, preparing building and structure plans, tender procedures
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and documentation. The department also monitors the overall progress of the
project and prepares regular evaluation reports.

The target groups for the Public Low-Cost Housing Programme are
households with monthly incomes of between RM500 and RM750. The
federal government, through the state governments, extend loan facilities to
buyersataninterestrate of 5.5 per cent perannumand theloanisrepayable over
a maximum period of 25 years. The types of houses delivered under the
programme are detached and semi-detached wooden houses in rural areas,
single or double-storey terrace houses in the urban fringes and five-storey
walk-up flats or multi-level units in major towns. The minimum standard for
alow-cost house in this programme is 45-56 sq m of built-up area with three
bedrooms, aliving cum dining room, a kitchen and a modern toilet/bathroom.

The state and federal governments also jointly build houses under the site
and services scheme for the poor. Priority is given to households which are
unable to own a house under the Public Low-Cost Housing Programme. The
operation of the site and services scheme is similar to the low-cost housing
programme except that loans under the site and services scheme are interest-
free. Participants in this programme have two housing options. The first
option provides a serviced plot built with a core house having a minimum land
size of 242 sq m. The house is priced at RM10,000 per unit in Peninsular
Malaysia or RM13,000 in Sabah and Sarawak. In the second option, the
participants are provided a vacant plot of 242 sq m including basic infrastruc-
ture services. These lots are provided at a unit price of RM5,000 in Peninsular
Malaysia and RM7,500 in Sabah and Sarawak.

In collaboration with state governments, the federal government also
provides housing for land settlers in land schemes and regional develop-
ment activities. The federal government provides the requisite funding for
theland developmentactivities and assists settlers with loan facilities to buy
land and houses allotted to them. Loans are provided at an interest rate of
5.5 per cent per annum repayable over a convenient period. The settlers
begin to service the loan when income is generated from the allotted land.
The type of house built for settlers is a timber core-house.

State economic development agencies including the Urban Develop-
ment Authority (UDA) are actively involved in the provision of housing
besides carrying out commercial, infrastructure and industrial activities.
The Urban Development Authority carries out development activities
mostly in major towns, while state commercial arms undertake activities in
both urban and semi-urban areas. UDA undertakes urban redevelopment
and the development of new townships.

A number of government departments and public agencies provide
accommodation for their employees on a rental basis. Through its annual
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budget, the federal government allocates the requisite funding for building
staff quarters. The type of houses built are detached, semi-detached, terrace
houses and flats of varying price categories, suiting the needs of a wide
category of government employees. The government also operates a loan
scheme to help government employees to buy their own houses at a low
interest rate of 4 per cent per annum amortised over a maximum of 25 years.

Licensed private developers

Private developers constitute the largest number of house producers
in the country. Private sector housing is encouraged by the govern-
ment as these developers have the technology, expertise and finance
to undertake housing projects on a large scale. Banks and finance
companies provide the requisite development funds or bridging fi-
nance for private housing projects. From these institutions, buyers
also gain access to end-financing facilities on market terms. The
housing development activities of private developers are regulated by
the various housing legislation. Private housing developments take
Into account socio-economic and demographic factors such as de-
mand, affordability, suitability of locations, potential of growth cen-
tres, new development areas and social preferences. To cater for a
wider range of buyers, and as a marketing strategy, private housing
normally has a mixture of detached and semi-detached bungalows,
terrace or link houses, low-cost flats, medium-cost apartments, high-
cost condominiums, shophouses and townhouses. More flatted units
are built in larger towns or growth centres where there is limited and
expensive land supply. The major concentration of private developers
is in the medium and high-cost housing categories with higher profit
margins. However, private developers are also required to build low-
cost units through mixed development and cross-subsidy to provide
housing to the lower income population.

Under private sector participation, the government also encourages
co-operative societies to build and sell houses to their members as well as
to the public. The Housing Developers Act exempts co-operative societies
engaged in housing development from having to obtain a developer’s
licence and sales and advertising permits. However, their housing projects
are subject to approval by local authorities and the Co-operative Depart-
ments at the state level. Various categories of buildings — detached, semi-
detached, terrace houses, flats and shophouses — are built under this
programme. Most of the units fall under the low, low medium and medium-
cost categories according to demand from their members.
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Housing for groups

As part of their obligation, estates and plantation and mining companies,
especially the larger entities, have to provide housing for their workers
under the provision of the labour laws. Such housing units must conform
to the building and technical standards prescribed under the Workers
Minimum Standard of Housing Act 1966. Most of the larger rubber and
oil palm estates choose to provide housing for rubber-tappers or oil-palm
harvesters to ensure stability of labour supply. The provision of housing
in the vicinity of their work places also facilitates faster mobilisation of
work tasks in allotted areas within the plantation. Most of the houses are
semi-detached or terrace units of four in a row. These institutionalised
private quarters are rental free throughout the worker’s employment with
the companies. Most of the wooden houses built during the colonial days,
which are in dilapidated conditions, are being replaced with contempo-
rary houses with brick walls and concrete tiles, having at least two
bedrooms, a bath, a kitchen and a living hall.

According to United Nations housing standards, the housing for groups in
Malaysia is of high quality, incorporating basic amenities of life such as safe
drinking water, electricity and telecommunication supplies, schools, worship
centres, playgrounds and dispensaries. Under the Seventh Malaysia Plan, the
government encourages estates and mining companies to launch house owner-
ship schemes to retain their work force and to reduce the high mobility to the
industrial sector where more and better-paid job opportunities can be found.

Housing for individuals

Besides the organised sectors, individuals also build or finance their own
houses. These include single units and small housing schemes constituting
less than fourunits. To develop these units, individuals are required to apply
for building approval from the relevant local authorities but are exempted
from obtaining licences and permits from the Ministry of Housing and
Local Government. Marginal housing units such as squatters, labour
camps, makeshifts and movable units which are mostly temporary in nature
are also classified under this category.

Factors affecting housing development

The construction sector recorded a 15.2 per cent increase in 1995. The
impressive growth reflected the robust construction activities in the resi-
dential, non-residential, civil engineering and industrial sub-sectors. In line
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with the privatisation policy, private sector participation is increasing in all
the sub-sectors of the construction industry.

Building materials

The construction industry has not been without its share of problems.
These include shortages of construction materials, heavy imports of
plantand heavy equipment utilised in construction activities and a tight
labour situation resulting in higher labour costs. The government has
intervened to stabilise labour costs by allowing the import of both
skilled and semi-skilled labour from neighbouring countries. Local
institutions are in the process of increasing the supply of skilled and
semi-skilled labour. Such efforts include the co-ordination and stream-
lining of activities in the construction industry through the setting up
of the Construction Industry Development Board (CIDB) in 1994.
CIDB s envisaged to foster a healthy growth in the construction sector
and to steer the industry towards tapping opportunities in the interna-
tional markets. To achieve that, CIDB is entrusted to promote and
upgrade the quality, technology and safety standards in the industry.
Other ancillary functions of CIDB include undertaking research, pro-
viding consultancy and advisory services, conducting training, devel-
oping information systems, issuing accreditation and registering con-
tractors, and developing skilled and semi-skilled workers for the con-
struction industry. CIDB is also assigned to formulate programmes,
activities and strategies, including setting standards to promote higher
quality housing.

The demand for building materials is rising as a result of heightened
construction activities and a buoyant economy. Consequently, short-
ages of building materials occur from time to time resulting in higher
construction costs and selling prices. The government monitors the
price movements of important building materials and plays a key role
in regulating the prices of building materials according to market
conditions, ensuring healthy growth in the construction sector. The
house price index, by types and localities, is another important moni-
toring mechanism.

Awailability of land

To facilitate development activities, including housing, there is a need for
the timely release of adequate land. The adoption of structure and local
plans by local authorities is one of the means of identifying suitable areas
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for housing and industries as well as for other uses. Although much has
been said about the shortcomings of structure and local plans, in the
absence of any other guideand direction of physical development of anarea,
they serve as an indicator of the nature, scope and pace of development
taking place in localities. A more desirable planning mechanism is one that
can identify the units of houses required, their categories and the prices
within the intended development setting.

Allocation of housing

The issue of allocating low-cost houses to the target groups is central in the
housmg delivery system. In the government housing programmes, pubhc
agencies allocate houses to the target groups after a thorough scrutiny
process. In the Seventh Malaysia Plan the state governments are required to
adopt an open registration system to register eligible buyers in the low and
low medium categories. By employing computerised systems, the alloca-
tion of low-costhousesinboth publicand private developments is expected
to be more transparent and accountable.

Efficient construction activity

To promote the healthy, efficient and effective construction of low-
cost houses, developers and contractors are encouraged to apply new
methods, technology and materials to achieve faster rates of production
and higher volumes. In 1995 the government launched a competition to
encourage the production of low-cost houses that are within the
stipulated ceiling price with improved construction quality and ameni-
ties. The governmentalso launched another high-rise design competition
to promote the provision of better high-rise units emphasising, among
other aspects, the provision of adequate space for laundry which is
presentable in outlook.

Professional ethics

Besides the administrative and legal framework on housing, a certain
degree of responsibility and accountability lies on the developers,
architects, town planners and engineers in ensuring that houses built
conform to standards and meet the quality and satisfaction expected by
purchasers. The acts, by-laws, regulations and codes governing the
various professions in the housing industry ensure that professionals
possess the requisite qualifications, capabilities and experience to un-
dertake housing activities.
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Housing finance and affordability

The sources of funding for housing finance are from the capital market,
public sector allocations through the budget process, and household
savings both formal and informal. Since 1976, Bank Negara Malaysia has
streamlined policies and guidelines pertaining to private housing finance.
Commercial banks and finance companies are required to channel a certain
portion of their loans and advances as housing loans to individuals buying
low-cost houses. Individuals are encouraged to save towards the down
payment for buying a property. Apart from private sources, the govern-
ment also provides direct housing loans to eligible government employees
and participants in public housing programmes. The Employees Provident
Fund (EPF) also allows the withdrawal of contributions for the purpose of
house purchase or to reduce mortgages.

Housing affordability measures the cost of a house against the amount
buyers can afford to spend on housing. This also applies to upgrading or new
housing for owner occupation or rental. The amount available for housing
investment or for rental depends on many factors. They include household
expenditure pattern, recurrent housing costs, housing options and standards,
sources and types of financing and household savings. Accordingly, the
government has implicitly or explicitly formulated policies, programmes and
activities as well as strategies to create aviable housing system which will enable
individual households to own or to rent a house from the open market.

Increasing national and bousehold income levels

In the early 1990s, the country’s GDP grew at an average rate of 8 per cent per
annum. Average household income has increased from RM1,167 in 1990 to
RM2,007 in 1995, indicating an average annual growth rate of 9.5 per cent.
Household expenditure tends to change with increasing disposable incomes.
In particular, there is a strong tendency among households to save and invest
a substantial portion of disposable income in housing for capital appreciation,
returns from rental and as a hedge against inflation. The preferences and
choices in housing are changing with more variety in the types of houses
offered in the market such as exclusive condominiums and homestead houses.
Lower income households also continually aspire to improve their housing
conditions through the acquisition of medium, low medium and Jow-cost
houses. The government’s policies are geared towards increasing the average
income of households by improving the national income and wealth distribu-
tion systems to enable larger numbers of families to be eligible and to have
access to more affordable and decent housing in the future.
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Public-private sector collaboration in affordable housing

To ensure that low income earners have access to decent and affordable
housing, the public sector is involved directly in housing provision comple-
menting the efforts of the private sector. Public sector participation
increases the scope and coverage in the supply of affordable housing units
for low and low medium income groups especially in areas lacking private
sector involvement. This includes providing subsidised interest rates,
alienation of state lands at nominal terms, supply of building materials and
loan facilities in its programmes.

Creating wider choice in housing finance system

Housing affordability is directly dependent on the nature of the housing
finance system prevailing in a country. In particular, the existence of various
sources of housing finance, a conducive environment and easy access for both
developers and buyers is central in obtaining housing finance facilities at
reasonable terms. Housing, beingalong-terminvestment which s transferable
to future generations, requires the appropriate amortisation and finance. Bank
Negara Malaysia has formulated financial procedures on the provision of
housing grants, credits and subsidies as well as incentives that directly or
indirectly promote the affordability of house buyers.

Household savings

Private household savings constitute a substantial portion of housing invest-
ment. Household savings are used as down payment (10 per cent of house
price) upon initial signing of the sale and purchase agreement. Private savings
also cover theincidental costs of house purchase such as legal fees, stamp duties
and agreement fees. Statistics are notavailable to show the impact of household
savings on housing investment. However, the average housing production rate
of 120,000-130,000 units per year is indicative of the magnitude of such capital
flows into the housing sector. The government encourages households to save
in schemes that bring better monetary returns and benefits especially in
government-regulated saving schemes and institutions.

Major sources of housing loans

The country has many sources of housing credit and loan facilities,
provided mainly through commercial banks and finance companies.
At the end of 1995, preliminary estimates showed the total credit
available for housing through these sources was RM40,981 million,
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growing at an annual rate of not less than five per cent. Among these
institutions, the commercial banks and the Treasury Housing Loans
Division provided the largestamount of housing creditat RM16,741.3
million and RM13,624.2 million respectively. Loan disbursements
totalled RM15,176.2 million in 1995, and again these two institutions
were the major sources of loans accounting for RM11,021.5 million
and RM1,104.0 million respectively.

Employees Provident Fund

Supplementary housing finance is also provided through the Employees
Provident Fund. Under the Housing Withdrawal Package, EPF contribu-
tors are allowed to withdraw 30 per cent of their saving on a lump sum basis
to facilitate the purchase of a house. The withdrawal is allowed for the
purchase of any type of house but the amount withdrawn cannot exceed the
price of the house. Another condition is that theapplicants have not obtained
100 per cent end-financing from other sources. EPF members who have
obtained 100 per cent loan financing from other sources are entitled to
withdraw only 10 per cent of the purchase price of the house or 30 per cent
of their savings whichever is lower. The EPF withdrawal is to facilitate house
buyers to meet the incidental costs suchas legal fees, insurance premiums and
stamp duties. The EPF also allows subsequent withdrawals of up to 30 per
cent of the contribution on a five-year interval basis (before 50 years of age)
for the purpose of reducing or settling housing mortgages.

Sustaining bousing prices for affordability

The government has introduced a number of mechanisms to enable the
existing housing delivery system to provide affordable houses to the low and
low medium income groups. Some of these measures include the launching
of specific low-cost housing activities, provision of infrastructure grants,
lower interest rates, direct and indirect subsidies, and appropriate amortisa-
tion terms in public programmes. In the private sector, the house price is
sustained through mixed development and economies of scale.

Housing finance and development:
Policies and measures

A total of 800,000 housing have been planned for construction under the
Seventh Malaysia Plan. By the end of the plan period, the population is
expected toreach 32.5 million, at an average growth rate of 2.3 per cent. The
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household size is projected to drop from 4.91 persons in 1991 to 4.65
persons by the end of this century, resulting in 740,000 new housing needs.
The decline in household size is attributed to demographic factors and
socio-cultural transformation in the wake of rapid economic expansion,
resulting in a high rate of industrialisation and urbanisation processes. This
has led to a moderate fertility rate, a substantial decline of mortality rate, a
higher literacy rate, net migration towards urban and industrial growth
centres, a higher participation of women in the labour force, emancipation
of woman and the formation of nuclear and smaller families.

Another 60,000 units constitute replacement needs, arising from
deterioratingand dilapidated conditions of existing housing units. Replace-
ment needs are generally confined to rural and urban squatter areas and
diminish over the years. The development of quality housing has continued
to improve with all housing projects provided with basic amenities such as
piped water, electricity supply, modern sewerage system, access roads and
telecommunication facilities. Housing schemes have incorporated the
human settlement concept through the provision of schools, clinics,
transport services, sports and recreational facilities, playgrounds, worship
centres and community halls for carrying out social activities and the
creation of economic opportunities.

Housing needs to cater to the homeless and pavement dwellers are not
significant. Moreover, the country has well-supported social and welfare institu-
tions and homes providing shelter for the neglected. The number of housing
units that need to be replaced due to natural calamities, demolition for new
developments and reclassification of density of an area due to rapid economic
restructuring 1s also small in number. Natural calamities include fire, landslides,
earthquakes, storms, etc, which are not common occurrences in Malaysia.

Of the total number of units planned during the next five years, the
public sector is to deliver a total of 230,000 housing units (29 per cent) and
the private sector 570,000 units (71 per cent). As in the previous develop-
ment plans, the private sector is expected to play a significant role in
providing housing to all levels of society with the public sector concentra-
ting on the delivery of housing units to the lower income groups. The public
sector will focus more on playing an ‘enabling’ role in providing incentives
and facilities for housing development.

Housing for the hard core poor and low medium-cost housing are two
new programmes incorporated in the current plan besides the low, medium
and high-cost categories. Under the hard core poor housing either free
housing or interest-free housing loans are provided to target groups having
an average household income of less than RM500 per month. The public
sector will be solely responsible for providing about 35,000 housing units
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to cater for the hard core poor with the federal and state governments
targeted to develop 15,000 units through the site and services scheme while
the Ministry of Rural Development will deliver the remainder.

During the same period the government has proposed that 200,000 units
of low-cost houses costing below RM25,000 per unit be delivered. The target
groups are households with an average income of between RM500 to RM750
per month. Of this total, the public sector programmes are expected to deliver
60,000 units and the private sector the balance of 140,000 units. The public low-
costhousing programme has a target of 29,000 units constituting continuation
projects either under construction or at various stages of planning and are
expected to be completed by the middle of the current plan period.

A small number of housing units, about 9,300 units, has been planned
under the land and regional development agencies programme. The reduc-
tion in the housing target under this programme compared to previous
plans is due to the slowdown in land development activities. In spite of the
diminishing role, the land and regional development agencies are expected
to build 8,000 units to house land settlers.

As in previous plans, the economic development agencies, including the
Urban Development Authority, will continue to be major contributors of
houses from the public sector. A total of 54,000 units are targeted under this
programme with the commercial agencies contributing about 23,000 units of
low-cost houses as well as 16,000 units in the low medium-cost category
catering for the needs of households earning below RM1,500 per month.

Public agencies will develop a total of 102,700 units for government
employees under the Institutional Quarters and Other Staff Accommodation
programme. This number is much higher than the previous plan targets. In
particular, the Ministry of Education has proposed to deliver a total of 80,000
units, mostly in high-rise complexes to provide group rental housing for
teachers in selected localities. The programme also incorporates the housing
needs in Putrajaya, the future administrative centre of the federal government.
The provision of staff quarters for uniformed personnel will be continued to
improve housing conditions of essential services personnel.

In the private sector, licensed housing developers will continue to be the
leading players in housing developmentactivities. They are expected to deliver
a total of 555,000 units at a rate of at least 110,000 units per year. The
government has also emphasised the role of the private sector in the production
oflowmedium-cost houses, ranging from RM26,000 to RM60,00 per unit. The
low medium income group has the highest concentration of households
requiring 240,000 units. The private sector is also to continue with the delivery
0f 140,000 units in the low-cost category. In the provision of low-cost housing,
state governments are encouraged to continue to provide incentives and
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facilities similar to those rendered under the Special Low-Cost Housing
Programme and to allow private developers to adopt mixed development and
cross-subsidisation. On a smaller scale, the participation of co-operative
movements is anticipated to deliver 5,000 units of houses, a higher target
compared to the last plan. The government is optimistic that the private sector
has the requisite expertise, technology and financial capacity to achieve the
housing targets planned with the necessary government institutional support.

Following the mid-term review of the Sixth Malaysia Plan, the govern-
ment initiated a number of financial measures to expedite the development
of low and low medium-cost housing. These initiatives are continued in the
current plan period.

Housing for the urban bhard core poor

The federal government, Bank Negara Malaysia and the large corporations
contributed to set up arevolving fund amounting to a total of RM600 million.
The fund is to be used for the construction of high-rise low-cost units in urban
areas facing acute housing shortage and squatter problems. These units are for
rental, at monthly rates of between RM100 and RM120, to low income
households having monthly incomes not exceeding RM500. Since the imple-
mentation of this programme in 1994, a total of 28 projects constituting 14,877
units have been approved for construction and six have been completed.

Low-cost housing revolving development fund

Since 1994, Bank Negara Malaysia has set aside a total of RM3.6 billion as
arevolving fund to undertake mixed development housing activities includ-
ing low and low medium-cost houses. Tabung Projek Perumahan
Terbengkalai Sdn Bhd (TPPT), a subsidiary company under the direct
supervision of Bank Negara, as been given the task of carrying out housing
projects nationwide under this financing scheme. Since its implementation,
a total of 32 housing projects have been planned comprising 45,729 low-
cost units, 10,251 low medium-cost units, 25,450 medium-cost units and
10,560 high-cost units. The projects also consist of 5,056 commercial units.

Employees Provident Fund housing scheme

The Employees Provident Fund has also embarked on housing with its
subsidiary company, Malaysia Building Society Berhad (MBSB), undertaking
anumber of housing projects nationwide. Most of the EPF housing projects
are concentrated in major towns with housing shortages for the lower income
groups. Viability dictates that the EPF adopts a mixed development housing
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approach with low and low medium-cost units constituting a substantial
portion. Currently, EPF is developing a total of 12,518 houses with 6,164 low-
cost units in Kuala Lumpur, Selangor and Penang.

Accelerating construction of low-cost housing

The federal government has also allocated a revolving fund amounting to
RM500 million to assist developers in accelerating the production of low-
cost units. Eligible developers are granted a bridging loan facility at a
nominal rate of two per cent per annum. The loan is payable over a period
of two years or upon completion of the project, whichever is earlier.
Syarikat Perumahan Pegawai Kerajaan Sdn Bhd (SPPK) identifies eligible
developers to part1c1pate in this programme. Since launch, a total of 37
projects comprising 15,242 units have been approved under this scheme.

Subsidised end-financing facilities

To assist low income buyers, the government continues to provide end-
financing facilities as loans, grants, interest subsidies and saving schemes.
Examples include the following:

® The Ministry of Housing and Local Government grants an interest-
free loan of a maximum of RM7,500 to low income groups to supple-
ment other sources of funding to build a house on their land. An
eligible borrower can build a detached house costing not more than
RM20,000 for owner occupation. The target groups include workers
living near to industrial areas, new villages, estates and mining areas.
Squatters displaced as a result of implementation of development
projects and who require financing to build a house in newly-allocated
land are also considered under this scheme.

® The Ministry of Rural Development undertakes the provision of free
housing for the very poor. The government provides subsidies in the
form of free building materials and the construction is carried out
through self-help labour or local-community participation without
incurring any labour cost.

e Eligible families earning between RM200 to RM500 per month enjoy
the benefit of interest-free housing loan under the site and services
scheme. The federal government provides end financing to partici-
pants selected by the state governments.

® Ancligiblebuyerunder the Public Low-Cost Housing Programme can
obtain a housing loan of RM25,000 subject to a nominal interest rate
of 5.5 per annum.

CAGAMAS Book_201-400.indd 204 3/3/14 7:05 PM



Government Housing Policies and Incentives: The Government Viewpoint 205

® Under the guidelines of Bank Negara Malaysia, private financial insti-
tutions extend loans for houses costing below RM 100,000 subject to a
maximum interest rate of 9 per cent per annum. Bank Negara Malaysia
also sets loan disbursement quotas by house price category to ensure
that financial institutions allocate enough funds for low-cost housing.
The loan-to-value ratio ranges from 70-100 per cent for medium-cost
and as high as 100 per cent for low-cost houses.

Price regulation

Housing is a non-regular commodity and along-term asset. Rising housing
needs and the preference of locals to invest in housing has resulted in
supplies falling behind demand leading to increase in prices. This poses
problems for the lower-income groups buying houses from the open
market where prices are competitive. The government regulates the price of
low-cost houses by setting a ceiling price of RM25,000 per unit leaving the
price of houses in the upper categories to free market forces. Private
developers optimise housing resources to obtain high returns from their
development efforts. The tendency among private developers is to ignore
housing for low income groups.

In the previous development plans the government monitors the
provision of housing under three' categories of price, namely low,
medium and high-cost. In the Seventh Malaysia Plan it is envisaged that
there is a limited supply of houses in the open market to meet the needs
of the population earning an average monthly income of between
RM750 to RM1,500. Households in this category will be compelled to
compete with the targeted groups for low-cost housing, as both lack the
affordability for medium or high-cost houses. On the other hand, banks
and financial institutions prefer to extend end-financing facilities to
higher income groups with less risk of defaulting. To resolve this issue,
the Seventh Malaysia Plan proposed five categories of houses instead of
three. The new categories are housing for those earning below RM500
a month and low medium-cost housing ranging from RM25,001 to
RM60,000 catering for households in the RM751 to RM 1,500 income
bracket. Accordingly, the government is able to streamline, evaluate,
monitor and ensure that both the public and private sectors build
sufficient numbers of houses in each category.

State governments incorporate quotas on the provision of low and low
medium-cost housing in the process of approving housing projects. How-
ever, the proportion of low and low medium-cost housing depends on the
viability of projects in the respective localities. The government takes into
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consideration the feasibility of low and low medium-cost housing espe-
cially in prime areas where land costs are high and where relevant state
governments may require private developers to undertake low and low
medium-cost housing units in alternative sites within the state.

Levies and policies on foreign buying and its impact

The overall house prices spiralled by 83.2 per cent in the Klang Valley, 63 per
centin Penangand 110 per cent in Johor Bahru during the Sixth Malaysia Plan
period. Nation-wide, the average price of a house increased by 112.8 per cent.
According to house type, the detached units experienced the highest increase
at 96.2 per cent, followed by terrace houses at 74.5 per cent, semi- detached at
54.2 per cent and high-rise by 15. 7 per cent. The price increaseis lower for high-
rise units. A substantial increase in price 1s observed in the high-cost category
where demand has been increasing corresponding to higher disposal incomes
and further accentuated by external demand from foreign buyers.

Foreign buyers concentrated on high-rise condominiums located in
major towns like Kuala Lumpur, Johor Bahru and Penang. According to Bank
Negara Malaysia, the number of condominium projects in Kuala Lumpur
dropped from 52 projects constituting 14,018 units in 1995 to 44 projects
constituting 11,827 unitsin 1996. The decline in the number of projects follows
the imposition of new regulations on property acquisitions by foreigners.

To discourage speculative activities in the real property sector the
government has imposed the following regulatory measures:
® The setting of a 60 per cent limit on the percentage of loans advanced

for the purchase of residential houses including high-rise apartments

costing more than RM 150,000 per unit;

e Similarly, a 60 per cent loan limit has been extended to shophouses and
shoplots in complexes costing more than RM300,000 provided they
are non-owner occupied;

® Alevy of RM100,000 on purchases of real estate by foreigners;

® The imposition of a real property gains tax at a flat rate of 30 per cent
irrespective of holding period for foreigners; and

® Increasing the real property gain tax from 20-30 per cent for the disposal
of property within two years after acquisition, 15-20 per cent within the
third yearand 10-15 per cent within the fourth year for Malaysian citizens.
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CHAPTER 6

Low-Cost Housing:
The Industry Viewpoint

Lawrence Chan

Introduction

The issue of low-cost housing has been the focus of much attention
from politicians and the media in Malaysia, with developers often
becoming the unfortunate targets of public criticism for not doing
enough for the poor in the country. Yet, what is often not highlighted
is the fact that Malaysia has one of the most successful programmes of
housing for the poor that is the envy of developing and even some
developed nations in the world. This often unsung success story was
highlighted as a best practice model in Malaysia’s submission at the
United Nations Habitat IT conference in Istanbul in 1996.

Although many issues and problems related to low-cost housing still
challenge both policy makers and the private sector, a point that must be
made is that there is probably no other case in the world where so much
attention and efforts are committed towards ensuring that the poor have as
much opportunity and access to owning their own homes as everyone else.
Key to this unique example of a highly successful programme of low-cost
housing is the substantial and active direct participation of private sector
developers in the entire low-cost housing programme.
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This paper discusses the most significant current issues and problems
related toJow-costhousing and highlights areas where urgent remedial actions
are required for the low-cost programme to remain sustainable and viable.

Definition and guidelines for low-cost housing

A low-cost house in Malaysia is defined as one where the selling price is
RM25,000 or below, and may include flats, terrace or detached houses, with
minimum design specifications of a built-up area of 550-600 sq ft, two
bedrooms, a living room, a kitchen and a bathroom. Only households with
monthly incomes not exceeding RM750 qualify to apply for low-cost housing.

Current issues and problems

Increasing costs of development

The most critical issue confronting private sector developers in their ability
to successfully implement low-cost housing targets is the cost of
development. With the escalation in the prices of land, particularly in the
urban areas, building materials and labour, developers have to bear an
increasing burden of subsidising the costs of low-cost houses. In times of
high economic growth and prosperity, private developers could afford to
absorb the higher subsidy rates because they were still able to build and sell
higher cost houses and use their profits to help cross-subsidise low-cost
housing. However, should the property market slow down, this vital
element of cross subsidy will be badly affected. In turn, this may lead to
targets for low-cost housing not being fully met.

Onealternative to alleviate rising costs of development is for state
governments, since they have direct jurisdiction over land matters, to
allocate or open up more state land on the fringes of urban centres for
low-cost housing. Private sector developers may then participate on
ajoint-venture basis or act as the turnkey contractor to produce low-
cost housing for the government, as is being practised by the Pahang
state government.

Another aspect that needs to be urgently considered in view of the
reality of rising costs of urban land and other inputs of housing production
1s the ceiling price for low-cost houses. Prices of almost every consumer
item, including cars, have increased commensurate with inflation. The only
item that has not seen a price hike in the last 20 years is low-cost housing
despite the fact that per capita income and average household income has
been rising over the same period.
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However, credit must be given to the government for recent
announcements acknowledging that, in view of escalating land costs in
certain urban areas, a review of the ceiling price of low-cost houses in
these areas may be in order. The private sector hopes that this move will
receive the full governmental support to make it viable for private
sector developers to continue to produce low-cost housing to meet
national targets.

More stringent standards for low-cost houses

Moves are being made to establish uniform and higher standards for low-
costhouses. While private developers agree and accept that certain minimum
standards, particularly those related to safety for low-cost housing must be
set, the concern is that policy makers may become over-zealous in their
efforts to prove their social concern and ‘over specify’.

Itmust be reiterated here that, by definition, the quality of materials
and specifications for low-cost houses are limited by pricing levels.
While every effort should be given to optimising quality at the given
price levels, the standards set should also realistically reflect the price
level. Otherwise, apart from rising land costs, developers would end up
having to bear additional costs resulting from the imposition of higher
standards and the rising expectations of the authorities and low-cost
purchasers alike.

Weak distribution and delivery controls

One of the most problematic areas in the whole issue of low-cost housing
1s distribution. Developers are often chided by the government for not
building enough low-cost units in their housing schemes and for not
helping to meet the insatiable demand for low-cost houses. While there may
be some developers who have failed to fulfil the quotas for low-cost
housing, it is nevertheless valid to say that given the present system of
distribution and sale of low-cost houses where there are hardly any controls
binding low-cost housing purchasers, the system is open to abuse. For
example, a purchaser of a low-cost house does not have to abide by any
regulation requiring him to occupy the unit. There are also no restrictions
on the resale price that the purchaser may demand from the next buyer,
making the system vulnerable to speculative activities by undeserving
purchasers. Infact, in certainlocations such as Penang, the Klang Valley and
Johor Baru, the resale price of low-cost houses commonly increases up to
two-fold the original price of RM25,000.
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One proposal that has been repeatedly made by the private sector is to
establish stricter controls over the resale of low-cost houses. If these controls
are absent, then the quantity of low-cost houses would never be enough to
meet the needs of those who want them. Itis therefore the responsibility of the
government to help maintain the stock of low-cost houses for new entrants to
the low-cost housing market by imposing stricter regulations on the resale of
such units. An example would be to require those who are upgrading to higher
cost units to sell the low-cost units back to a central government agency that
can then redistribute them to new purchasers.

Delays in obtaining approvals

The problems brought on by delays in the approval processes and the
resultant escalation in costs apply to low-cost housing as well. The
implications of these delays are discussed in greater detail in other chapters.
If developers are to be able to meet the low-cost housing targets set, they
must have the full co-operation of the various authorities in granting
speedier approvals.

Itisinteresting to note thatina survey fora study on ‘Private Low-cost
Housing in Malaysia’ undertaken by Prof Ghani Salleh and Dr Lee Lik
Meng of Universiti Sains Malaysia, the respondents from the approving
authorities reported that faster plan approvals were given for low-cost
housing projects. However, the majority of private developers surveyed
reported that they still faced delays in obtaining approvals.

Are developers doing enough?

Having looked at some of the current issues and problems still
encountered by developers, it is perhaps pertinent to review the
performance of the private and public sectors in the area of low-cost
housing under the various five year plans. The performance of the two
sectors is shown in Tables 1 and 2.

The statistics show a dramatic turnaround in the performance of the
private sectorin the Sixth Malaysia Plan, after the lacklustre performance in the
Fourth and Fifth Malaysia Plans, which can be explained by several reasons.

One reason is the government-imposed mandatory requirement
of allocating 30 per cent of a housing development beyond a certain
size as low-cost housing. More importantly, during the Sixth Malaysia
Plan period, the country was experiencing a booming economy. With
the high demand for housing resulting from the general prosperity,
the cross subsidy element made possible by the higher cost housing
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made the building of low-cost houses viable. It is common business
sense thatin order for developers tobe able to playadirect contributory
role in meeting the low-cost housing targets, the cross subsidy element
must be available.

Thus, we can see that developers do contribute their fair share
towards the social goals of the nation when they are in an economically
sound position to do so. However, in times of recession, developers
themselves might need help to bail themselves out. It is therefore
imperative that long term economic growth and stability must be
sustained in order for developers to contribute towards making the
low-cost housing programme a success.

Table 1: Performance of low-cost housing by private sector

Second Malaysia Third Malaysia Fourth Malaysia Fifth Malaysia Sixth Malaysia
Plan (1971-75)  Plan (1976-80)  Plan (1981-85) Plan (1986-90)} Plan (1991-95)

Target units 81,132 232,690 90,000 374,100 217,000
Completed units 64,862 199,490 19,170 90,064 217,000
% performance 80.0 85.7 21.3 241 100.0

Source:  Ministry of Housing and Local Government, 1995 and Second to Sixth Malaysia Plans.

Table 2: Performance of low-cost housing by public sector

Second Malaysia Third Malaysia Fourth Malaysia Fifth Malaysia Sixth Malaysia
Plan (1971-75)  Plan(1976-80) Plan (1981-85) Plan (1986-90) Plan (1991-95)

Target units 44,000 73,500 176,500 120,300 24,430
Completed units 13,244 26,250 71,310 74,332 10,669*
% performance 30.0 36.0 404 61.5 43.7

Source:  Ministry of Housing and Local Government 1995 and Second to Sixth Malaysia Plans.

Note: * estimates
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Conclusion

Under the SeventhMalaysia Plan (1996-2000), the private sector is expected
to deliver 100 per cent of the low-cost housing target of 140,000 units. In
addition, it is also expected to build 240,000 more low medium-cost houses
defined ashousing priced at between RM25,001 to RM 60,000 to cater to the
needs of that segment of population who do not qualify for low-cost
housing but who are unable to afford houses beyond this level. Are these
targets really achievable? What would the private sector need to help it
provide more widespread home ownership among the poor?

We believe that these targets can only be achieved provided every
player in the whole housing chain plays their respective parts as well —
including the various approvingauthorities, the building material suppliers,
the consultants, the contractors and the financial institutions.
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Low-Cost Housing:
Issues and Problems

Ghani Salleh and Choong Lai Chai

Introduction

The provision of decent and affordable shelter for the masses has become
one of the main issues in many developing countries, including Malaysia. It
has become the government policy to ensure that every Malaysian,
particularly from the low-income groups, has access to adequate and decent
housing. This chapterattempts to identify and highlight the mainissuesand
problemsrelating to low-cost housing, such as low-cost housing supply and
need, affordability and economics of low-cost housing development. The
roles of the publicand private sectors in providing low-cost housing and the
system of allocation of the low-cost housing units to the low income groups
are also described.

Definition of low-cost housing

According to government guidelines, low-cost housing is defined to be
housing units which are priced at RM25,000 per unit or less. The units can only
be sold to households havinga monthly income of not more than RM750. The
type of housing units may be in the form of flats, terrace or detached houses
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with minimum design standard of a built-up area of 550-650 sq ft, two
bedrooms, a living room, a kitchen and a bathroom.

Sincelow-costhousing comes under the state government’s jurisdiction,
some of the above guidelines may vary from state to state. Additional
guidelines and policies are normally introduced from time to time by the
state and local authorities.

Generally, for housing schemes above certain sizes, the government
imposes the condition that no planning permission and building plan for
construction of any building structure for residential purposes can be
approved unless at least 30 per cent of the proposed development units are
low-cost houses to be sold at RM25,000 each.

Issues and problems

As stated in the various five-year Malaysia Plans and the Second Outline
Perspective Plan (1991-2000), the objective of the housing policy in
Malaysiais to ensure thatall Malaysians, particularly the low-income group,
have greater access to adequate and affordable shelter and related facilities.
To achieve the objective, several main issues and problems have to be
addressed, with the main ones being:

e Affordability;

Mismatch between housing supply and needs;

Building maintenance and management of high-rise units;

Minimum design and planning standards for low-cost houses; and
Delays in obtaining approvals.

Affordability

From our calculations, households with a monthly income of not exceeding
RM?750, the cut-off point for their eligibility to purchase low-cost units, should
not face any difficulty in their monthly repayment to banks or other financial
institutions. The main consideration for the financial institutions to finance
the low-cost buyers is their ability to service their monthly instalments. Can
they really afford to service their loans? For this reason, financial institutions
impose stricter requirements in processing low-cost housing loans. This
naturally creates more problems for the purchasers since most of the poor do
not earn a stable income. We must not forget that within this income bracket
of less than RM750 per month, there are the very poor who cannot afford even
alow-cost unit. A separate strategy is needed for this category of people for
them to have a decent shelter. For instance, rental housing would be an
appropriate alternative to house ownership policy for them.
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Mismatch between bousing supply and needs

Housing supply normally reacts to housing demand. Since housing
development involves quite a long process of planning and construction, it
is usually difficult for the supply to meet the demand. The housing units
that are completed for occupation this year were in fact based on the
demand of two or three years ago. The demand condition may have changed
by the time the units are available in the market. So, what we have would be
either oversupply or under supply of housing units. A similar situation
applies for the low-cost housing market. However, the main consideration
in the supply of low-cost housing is the housing need of the low-income
segment of the population. Housing need is as elusive as housing demand;
it is hard to determine and it keeps on changing. Whatever criteria we use
to determine the supply of low-cost housing, we would not be able to
achieve a condition where low-cost housing supply meets its need. The
blanket application of the 30 per cent requirement of low-cost housing in
any residential development is not based on the actual housing need in a
particular state or area. This explains the existence of a large number of
applications registered with the state housing authorities which cannot be
met by the number of low-cost housing units being constructed.

Building maintenance and management of high-rise units

In an attempt to reduce development cost, developers will opt for the
maximum density, particularly for the low-cost units, in their development
schemes. This will inevitably result in high-rise buildings for the low-cost units.
For this reason, low-cost housing is usually associated with high-rise flats in
major towns in our country. One of the main problems with high-rise flats is
their maintenance and management. Without proper building maintenance
and management, the housingareawill easily be turned into slums. Who should
bear the responsibility to ensure that the buildings are properly maintained and
managed — local authorities or management corporations formed by the
residents? How effective are they? The common problem faced by the
management companies of high rise low-cost units is the difficulty of collecting
the monthly fee for maintenance and management services of common space
and utilities. This may be partly reduced if the monthly fee payment can be
regulated by law as for assessment rate payment.

Minimum design and planning standards for low-cost houses

Government guidelines for low-cost houses specify that each unit must
have a minimum built-up area of 550 sq ft comprising two bedrooms, a
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living room, a kitchen and a bathroom. The low-cost houses may be of any
type, including detached, semi-detached, terrace houses and flats. The
types of low-cost houses to be built by the private sector developers would
depend on the location of the development, price of land and the preference
of the low-income buyers.

Generally, multi-storey types of low-cost units built in the small towns
and villages have few takers. The potential purchasers prefer landed houses
instead. One reason cited is that the low-income households in the rural
areas usually need to supplement their income by cultivating crops and
rearing poultry in their house compounds.

Most developers of low-cost houses would prefer high-density
development in the form of flats and cluster houses to achieve economies
of scale and to minimise the land to be set aside for low-cost houses.
However, the developers have to strike a balance between the high density
preferred against the steep escalation in unit cost for any building higher
than five-storeys due to the additional requirements of lifts and fire-
fighting equipment and systems.

It 1s a paradox that most low-income households have large families
and need larger units which they cannot afford. Indeed, this poses a great
problem to the government planners of low-cost housing programmes.

In an effort to improve the quality and range of low-cost houses,
various states have initiated guidelines for low-cost housing to provide
three-bedroom units as well as more community facilities in the low-cost
housing schemes. In return, the private developers are promised incentives
which include faster development approvals (through one-stop agencies),
concessions and waivers in development charges, reduction in planning
infrastructure standards and faster licensing procedures.

Delays in obtaining approvals

Although fast approvals for housing development have been generally
acknowledged as one of the most effective ways to reduce the cost of
developing low-cost housing schemes, yet a survey carried out by
Ghaniand Lee (1997) showed that the majority of the private developers
reported that they still faced delays in obtaining approvals. The survey
also shows that only 29 per cent and 43 per cent of the respondents as
shown in Table 1 received planning approvals and building approvals
respectively in less than a year. This is despite the state governments’
policy to provide faster plan approvals for low-cost and low medium-
cost housing projects.
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Table 1: Length of time to obtain approvals for planning, building
and construction

Planning Building Construction
Frequency % Frequency % Frequency %
Less than 12 months 6 28.6 9 429 0 0.0
From 12 to 24 months 3 14.3 4 19.0 4 19.0
From 24 to 36 manths 0 0.0 0 0.0 1 48
From 36 to 48 months 1 48 1 48 3 14.3
More than 48 months 4 19.0 0 0.0 7 333
No information 7 333 7 33.3 6 28.6
TOTAL 21 100.0 2 100.0 21 100.0

Source: Adapted from Ghani and Lee (1997: 67)

Low-cost housing targets

Theresponsibility of providinglow-costhousing in Malaysia is shared between
the private and public sectors. The targets for the total units to be built by each
sectorare determined prior to the implementation'of the national development
plans. Their performance in meeting the targets can be judged from the number
of units they are able to build within the plan period.

The performance of the private and public sectors in low-cost
housing provision during the Second to the Sixth Malaysia Plan periods
is shown in Table 2.

Itis evident from the data that both sectors have difficulties in meeting the
targets throughout the duration, with the exception of the private sector which
met its target for the Sixth Malaysia Plan period. The overall performance of
the private sector seems to be better than the public sector in that it achieved
80-86 per cent of the target in the Second to the Third Malaysia Plan periods,
compared to only 30-36 per cent by the public sector. The dismal performance
by both sectors during the Fourth to the Fifth Malaysia Plan periods was
mainly due to the economic slowdown and weak property market condition
which affected the private sector the most. That explains the relatively better
performance of the public sector with 40-62 per cent of the targets achieved
compared to only 20-24 per cent achieved by the private sector. Nev .theless,
its success did not continue to the subsequent period. On the other L ind, the
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Table 2: Performance of low-cost housing by public and private

sectors
Programme Second Third Fourth Fifth Sixth
Malaysia Malaysia Malaysia Malaysia Malaysia
Plan Plan Plan Plan Plan

Private sector

Target units 81,132 232,690 90,000 374,100 217,000
Completed units 64,862 199, 490 19,170 90,064 217,100
Performance {%) 80.0 85.7 213 241 100.0
Public sector

Target units 44,000 73,500 176,500 120,900 24,430
Completed units 13,244 26,250 71,310 74,332 10,669
Performance (%) 30.0 36.0 404 61.5 437

Source: Adapted from Ghani and Lee (1997: 41-42)

private sector again outperformed the public sector by meeting 100 per cent of
its targets compared to only 44 per cent by the public sector during the Sixth
Malaysia Plan.

With growing confidence in the private sector’s role and contribution
in the provision of low-cost housing, the government has given the private
sector a larger responsibility in meeting the housing targets in the Seventh
Malaysia Plan period. The sector was given 70 per cent of the total of
200,000 low-cost units to be constructed in the plan period. As seen earlier,
the performance of the private sector in meeting its low-cost housing
targets largely depends on the general economic condition of the country
— the better the economy the more likely it will meet its targets.

Economics of low-cost housing

The most critical issue faced by private sector housing developers in their quest to
achieve the low-cost housing targets is the cost of development which includes:
e Land cost;

e Construction cost;

® Professional fees; and

® Fees and contributions to government agencies.
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Upward trend in costs of development

The study carried out by Ghaniand Lee (1997) shows that the development cost
perunitby completionyear (see Table 3 and Figure 1) indicates an upward trend.

Figure 2 again shows that the construction and land costs also
experienced the same upward trend during the same period from 1987
to 1995. With the escalating costs in the prices of land (especially in
urban areas), building materials and labour, the housing developers
have to bear an increasing burden of subsidising the development cost
of low-cost houses. In times of prosperity and high economic growth,
the private developers are able to construct and sell their higher-cost
houses and derive the profits to subsidise the losses experienced in
building the low-cost houses. However, if the property market slows
down, this element of cross-subsidy would be very badly affected and
may affect the low-cost housing target set by the government.

The principle of providing cross-subsidy with profits from non
low-cost housing development may appear to be a justifiable approach
to achieve a social need. However, in real terms, such a principle is
unfair to the non low-cost house buyers as it increases their financial
burden.

One viable way to alleviate the rising costs of development is for the
state governments which have direct jurisdiction over land matters, to
‘open up’ and allocate more state land on the fringes of urban centres for
low-cost housing development. The private sector developers would be
able to participate to build low-cost houses either on a joint-venture basis
or act as turnkey contractors.

In view of the reality of rising costs of urban land and other factors of
housing production, and the fact that Malaysians are receiving high per
capita income and higher household income, the government may need to
consider a review of the ceiling price for low-cost houses.

Viability of developing low-cost units

A question which s frequently asked in low-cost housing is feasibility — whether
alow-costunit can be builtat the cost of less than RM25,000. A study was carried
outby Ghaniand Lee (1997) toattempt toanswer this question. It was found that
the development cost per unit of low-cost house in the northern states of
Peninsular Malaysia was between RM 15,000 and RM40,000. The cost variations
were influenced by location and size and composition of the development
schemes. Those located in state capitals like Georgetown and Alor Setar showed
higher development cost per unit than those in smaller towns.
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The development cost in the central region varied from RM24,000 to
RM60,000 per unit of low-cost unit depending on similar factors. Lower
development cost was evident in the low-cost schemes outside the Kuala
Lumpur conurbation. Similarly in the southern and eastern regions, the
range was from RM 16,000 to RM50,000.

It canbe concluded that the development cost varies with locations,
with the highest in the major urban centres and the lowest in the smaller
towns. To compound the problem further, the need and demand for
low-cost housing are highest in these major centres. Although the cost
ranges between RM 15,000 to RM 60,000 per low-cost unit, the average
1s within RM25,000 to RM35,000.

The viability of a low-cost house priced at RM25,000 depends on
many factors which affect the development cost. They are land cost,
construction cost, professional fees, fees or financial contribution to
the government, and government incentives. We have seen from the
above discussion that the realistic figure for the cost of alow-cost unit
in major towns is between RM25,000 and RM35,000. A realistic price
of alow-cost housing unit would thus be somewhere between 0-10 per
centabove the development cost cited above. However, the government
and developers can play their role in reducing the development cost by
undertaking joint efforts in research to reduce the development cost.'

Table 3: Development cost per unit by completion year

Type of houses 1987 Nov 1991 Dec 1991 Apr1993 Dec1993  Aug1994  Sept19%5
Terrace Flats Terrace/Flats  Terrace  Terrace Terrace Terrace

Land cost 2,304 3,661 3,030 533 12,193 3,066 10,215

Construction cost 17,872 17,506 19,444 24,165 12,000 21,913 18,797

Professional fees 909 918 1,817 668 443 1,518 1,949

Feestogovernment 2,061 1,542 470 677 473 372 738
agencies

Cost per unit 23146 23,627 24,774 26,043 25,109 26,869 31,699

Source: Adapted from Ghani and Lee (1997: 57)

1. Ghani Salleh and Lee Lik Meng (1997), Low-Cost Housing in Malaysia, Utusan
Publications and Distributors, Kuala Lumpur.
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Figure 1: Cost per unit of low-cost house completed between 1987-95
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Figure 2: Construction and land cost for low-cost housing, 1987-95
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Housing developers and low-cost home ownership

In Malaysia the task of building low-cost housing units rests with both the
public sector and the private sector. The public sector agencies involved
with building low-cost houses include:

® State economic development corporations (SEDCs);

® Urban Development Authority (UDA); and

® Regional Development Authorities (RDA).

Their public sector housing programmes include:
® DPublic low-cost housing, and site and services schemes;

e Houses for settlers in land and regional development authority areas;
and
e Government and institutional quarters.

The private sector housing developers have often lamented that the
issue of low-cost houses had attracted much attention from politicians
and the media. And the private developers are becoming targets of
public criticism for not doing enough for the poor in Malaysia. The fact
that Malaysia has one of the most successful programmes of housing for
the poor and was cited as a best practice model at the United Nations
Habitat IT conference held in Istanbul in 1996 speaks much for itself.

To encourage the private sector to participate in building low-cost
houses, the federal government has proposed the following:

e Improving the housing delivery system;

® Reviewing guidelines, by-laws, planning and infrastructure standards
and requirements to increase the density of development and to reduce
development costs;

® Encouragingresearchand development to produce cheaperhousing
materials and better construction techniques; and

® Privatising government land for low-cost housing schemes.

The government had ensured the adequate supply of low-cost houses
by setting targets to be achieved by both the public and private sectors in
each of the national development plans.

Other policies adopted by the federal government to encourage
low-cost home ownership, to ensure adequate supply and to regulate
the sale of low-cost houses only to the low-income households are
through:
® Low-cost component;

e RM25,000 selling price ceiling;
® Minimum design standards; and
e RM750 household income.
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30 per cent low-cost component

This policy requires the private housing developers who build above
a certain number of residential housing units to construct at least 30
per cent low-cost units. This threshold or minimum size of the
development that requires the provision of low-cost houses varies
from state to state. For example, Penang which has adopted the
threshold size at 150 units is proposing to reduce it to 60, which means
that smaller projects will have to provide 30 per cent for low-cost
component. Johor has set a higher low-cost component at 40 per cent
instead of 30 per cent.

RM25,000 selling price ceiling

The government does not allow low-cost houses to be sold above
RM25,000 each to make them affordable to the low-income households.
The government is aware that the actual cost of construction of the
low-cost units exceeds the ceiling price even though concessions and
waivers to building by-laws, planning standards and other statutory
requirements are given to the private developers. Thus for every low-
cost house sold there is an element of built-in cross-subsidy from
other non low-cost buyers.

Minimum design standards

Low-cost houses may be in any form such as flats, terrace, semi-detached,
cluster houses or even detached bungalows. The government policy specifies
that irrespective of the house types, each low-cost unit must have a
minimum built-up area of 550-600 sq ft comprisinga living room, a kitchen,
a bathroom and two bedrooms.

RM750 bousehold income

The government has a policy to ensure that only the low-income
household can buy low-cost housing units. The government policy
specifies that only households havinga combined income not exceeding
RM750 per month are eligible to buy a low-cost unit.

In Malaysia land matters are under the control of the state
governments. Therefore the policy that determines the development
and ownership of low-cost houses will depend on the state governments’
objectives.

CAGAMAS Book_201-400.indd 225 3/3/14 7:05 PM



226 Housing the Nation: A Definitive Study

Allocation of low-cost units

The government has successfully played its role in ensuring that there is an

adequate supply of low-cost houses for the low-income groups in the country

through its national development plans and housing policy guidelines. For the

low-cost houses to be accessible to the targeted low income group, there must

be a good and efficient system of allocation of low-cost units.
The present system of allocation of low-cost houses built by the private

housing developers follows the following process:

® Thedevelopersinformtherelevantstate departments oragencies suchasthe
state secretariat or the state economic development corporation about their
projects including the details of the low-cost units available for sale; and

® The government departments and agencies in charge of low-cost
housing allocation will send a list of selected eligible buyers from the
state low-cost register to the developers for interviews and vetting,
especially with regards to the buyers’ creditworthiness for obtaining
mortgage loans from commercial financial institutions.

Although the system of allocation is simple and workable, yet it has

received complaints. The main complaints and criticisms levied at the

allocation system are:

® The names in the state low-cost registers are not current;

® The system of allocating low-cost houses to eligible buyers from the
state register is not transparent; and

® Delays are experienced in sending the buyers’ list to the developers for
vetting.

State low-cost housing register

State governments periodically invite eligible members of the public to apply
forlisting in the state low-cost register. However, after their names are entered
into the state register, there is no device to regularly update the potential
buyers’ particulars and change of status. The government uses the point system
todetermine theallocation priority of eligible buyers. Thereforeit is important
that the state low-cost register is up-to-date to avoid omitting those who have
gained points through change of circumstances and who thus stand a better
chance for the allocation of low-cost units. The updating of the state register
15 also important to weed out those potential buyers who already own homes.

Lack of transparency in the allocation system

As thelistof buyers sent to the private developers for the purpose of allocation
of low-cost houses is prepared internally by the government, it has been
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criticised as lacking in transparency in the allocation process. In response to
this criticism, some state governments have carried out the allocation of low-
cost houses by the ‘drawing of lots” method which is witnessed by the public.

Delays in sending the buyers’ lists

When there are delays in sending the list of buyers to the developers, such
delays will affect the processing of the sales of the units and the mortgage loans
for the low-cost houses. This will in turn increase the cost of development.

In view of the fact that the construction cost of low-cost houses 1s
subsidised, it 1s important that a clear policy be formulated to ensure that
the low-cost units are allocated only to really deserving cases. There must
be strict control on the distribution system and any subsequent resale of the
low-costunits should be prohibited except to other eligible buyers approved
by the state government. In this way speculation and profiteering in the
low-cost housing market can be prevented. It would be a good idea for the
government to buy back the low-cost units from those who intend to
upgrade their homes. The government can maintain a revolving stock of
low-cost housing units for reallocation to the target group.

Low-cost housing and squatter settlements

Large cities in developing countries are characterised by rapid urbanisation
and urban growth that often results in multiplication of squatter colonies
on the urban fringes. Malaysian cities are no exception. There are many
reasons that can explain this situation. Urban-rural migration is often cited
to be the main cause for the rapid urban growth. The ‘pull’ factors are
associated with more job opportunities created through industrialisation
programmes, better urban community facilities and better urban living
environment. Most of the immigrants are in the low-income segment of the
urban population who are not easily accessible to the formal low-cost
housing sector. Furthermore, the supply of low-cost housing cannot cope
with theincreasing number of immigrants to the cities. The only opportunity
that is open to them is to find homes in the squatter settlements that are
rather fast and cheap to build.

Theinverse relationship between low-costhousingand squatter settlements
is not difficult to understand. The higher the number of low-cost housing units
made available to the low-income group, the lower is the rate of multiplication
of the squatter colonies. Squatter eviction is not the solution as the number of
low-cost housing units available is still not sufficient to resettle them. The
solution depends on how fast the low-cost units can be made available to them.
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Conclusion

In this chapter, issues and problems relating to low-cost housing have been
discussed. The question of affordability does not only relate to household
income but also to the rising development cost of houses. Problems faced
by private developers are manifold, such as delays in getting approvals from
government departments, rising costs of building materials, lack of
governmentincentives, concession from financial contribution and waivers
on design standards.

Despite these problems, the private sector has playedits role in the low-
cost housing provision. It even outperformed the public sector in meeting
the low-cost housing target in the Sixth Malaysia Plan period.

To ensure that the low-cost units as decreed by the federal and state
government policies will reach the deserving low-income buyers, the
state governments should adopt and implement an efficient system of
housing allocation.
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Low-Cost Housing:
The Government Viewpoint

Ahmad Zakki Yahya

Introduction

The need for formal housing programmes in Malaysia was recognised as far back
as 1946 during the colonial administration. The colonial government appointed
acommittee to study the nature and extent of housing problems and to provide
recommendations to overcome housing shortages. One of the recommendations
paved the way for the establishment of the Housing Trust in 1950. The study
group also recommended the alienation of state land at nominal prices, waivers
of land premiums and provision of low-interest end-financing. In the absence of
suitable state land, the government empowered the Housing Trust to buy private
land to develop low-cost housing. With these guidelines, the Housing Trust
Became fully operational in 1952, marking the beginning of direct intervention
by public authorities in the construction of low-cost housing in the country.

Housing performance

Malaysia’s housing policy is geared towards the provision of adequate and
decent housing, especially for the lower income group. In the area of low-
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cost housing, the government has traditionally assumed a leading role
through the Public Low-Cost Housing Programme. This programme,
implemented by the various state governments, is financed through federal
loans and co-ordinated at the federal level by the Ministry of Housing and
Local Government. Since the Fourth Malaysia Plan (1981-85), the
government has sought the direct involvement of private sector developers
in the provision of low-cost housing. Towards this end, the government
has, as a matter of policy, required private developers to build at least 30 per
cent of their housing development project in the form of low-cost units to
be sold at a price not exceeding RM25,000 each. Under the Seventh
Malaysia Plan (1996-2000), some 140,000 units of low-cost houses are
targeted for implementation by private developers as compared to 60,000
units to be built by the government under its Public Low-Cost Housing
Programme. Since the First Malaysia Plan (1966-70), a total of 1,491,822
units of low-cost houses have been built in the country.

Owerall sector: 1991-95

During the Sixth Malaysia Plan (1991-95), the public and private sectors
constructed a total of 667,745 houses. The public sector’s contribution was
104,524 units (15.7 per cent), while that of the private sector was 563,221 units
(84.3 per cent). In terms of price breakdown, 260,797 units or 40.9 per cent
were low-cost units, 288,877 units were medium-cost units and 118,071 units
were high-cost. In terms of Sixth Malaysia Plan targets, the overall achievement
was 116.5 per cent, with the low-cost units constituting only 75.9 per cent. The
high and medium-cost units exceeded their targets (see Table 1).

Public sector

The overall public sector contribution of 104,524 units of housing during the
Sixth Malaysia Plan accounted for 60.1 per cent of the total targeted units. The
achievement in low-cost housing was 33.8 per cent, that is, 42,797 out of
126,800 units planned. In the medium and high-cost categories, the target
achievements were 124.7 per cent (or 55,616 units out of 44,600 units) and
235.0 percent (or 6,111 units out of 2,600 units) respectively. The performance
of the public sector in meeting the housing needs of the low-income groups
was rather low, affected largely by shortfalls in the various programmes.

Public sector programmes

In the public sector, housing activities by the economic development
agencies delivered the largest number at 52,958 units, followed by 26,546
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units under the institutional quarters and other staff accommodation
category. In the low-cost category, the economic development agencies
(public commercial agencies) delivered a total of 14,593 units, constituting
111.4 percentof the target. The achievement of these agencies is noteworthy
compared against the 22.4 per cent achievement under the institutional
quarters and other staff accommodation programme and 20.5 per cent
achieved by the land and regional development agencies. In the Public Low-
Cost Housing programme, the state and federal governments delivered
9,103 houses or 37.3 per cent of their target.

Distribution by state

In Peninsular Malaysia, Selangor produced the largest number with 200,477
units, followed by 110,823 units in Johor. In the low-cost category, the two
states were the largest producers at 59,033 units for Selangor and 46,566
units for Johor. This is attributed to the high economic growth rates in the
two states. Selangor also led in the provision of medium and high-cost
houses. The percentage distribution of housing production by states also
indicated that the public sector was prominent in the provision of low-cost
units in Pahang, Perak, Terengganu, Sabah and Sarawak. More than 70 per
cent of the total houses were constructed in these states (see Table 2).

The distribution of completed units by type showed the terrace or link
houses to be the most popular with 60.7 per cent of the total (405,367 units).
High-rise units ranked second, accounting for 26.9 per cent (179,956 units)
out of the total 667,745 units. The institutional quarters and other staff
accommodation programme contributed 16,719 units, constituting 49.3 per
cent out of the total of 33,883 high-rise units constructed by the public sector
to house uniformed personnel and other public employees (see Table 3).

Private sector programmes

During the Sixth Malaysia Plan period, the private sector delivered a
total of 563,221 units of houses. This achievement constituted 141.2
per cent of the total private sector target of 399,000 units. In terms of
price category, the performance recorded was 100.5 per cent, 149.6 per
cent and 429 per cent delivery in the low, medium and high-cost
categories. The good performance can be attributed to the rather low
private sector targets set for the low and high-cost categories.
Furthermore, the targets were based on the performance capacity of
private developers during the recession period in the mid-1980s. Analysis
of the results further indicated that the number of houses completed by
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licensed developers had exceeded the low, medium and high-cost
targets by 194.1 per cent, 153.1 per cent and 44 1.4 per cent respectively.

However, in the low-cost category, licensed private developers managed
to produce only 85,579 low-cost units, accounting for 39.3 per cent of the
total private sector contribution. This performance is much lower than the
contribution made under the Special Low-Cost Housing Programme
(SLCHP) which totalled 129,521 units (59.4 per cent). The housing
contribution by co-operative societies was insignificant and had little
impact on the overall housing market. A breakdown shows that licensed
developers managed to deliver only about 16,000 units of low-cost houses
per year, which is rather low compared to the 65,000 units achieved in the
other cost categories. It is apparent that licensed private developers are not
very enthusiastic about the provision of low-cost housing. The Ministry of
Housing and Local Government had approved a total of 122,861 units of
low-cost housing for construction during the Sixth Malaysia Plan period,
averaging 24,000 units a year. Only 67 per cent (82,273 units out of 122,861
units) of the units approved were built.

House type distribution

From 1991 to 1995, terrace houses were dominant in both the public and
private sectors. Terrace units accounted for 64.6 per cent of the production
by the private sector and 39.8 per cent by the public sector, resulting in 60.7
per cent of the total units produced. In some states, the distribution of
completed units by house type differed from the overall pattern. In
particular, flatted units were popular in Kuala Lumpur and Penang and
detached units in the state of Terengganu. Within the low-cost category a
substantial proportion constituted terrace and high-rise units.

Issues and problems

Besides the issues and problems affecting housing development in general, the
production of low-cost housing by the public and private sectors was affected,
in particular, by the nature of the programme activities which had their own
objectives, implementers, mode of financing and target groups. A major issue
affecting the Public Low-Cost Housing Programme and the site and services
schemeimplemented jointly by the state and federal governments was the long
process involved in obtaining suitable land from state governments in view of
the limited supply of state land and their competing uses. Frequent changes in
the scope, project sites, number and type of houses also delayed other project
works such as land surveying and the preparation of layout, structure and
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building plans. In somelocations, the low-cost houses could not be built within
the intended state budget. This was attributed to high land prices, and the need
to conform to minimum building standards, utilities contributions and
infrastructure requirements.

The number of housingunits delivered by land and regional development
agencies is fast declining due to the postponement of land development
activities. A number of these land development agencies like the Central
Terengganu Development Board (Ketengah) and the Johor Tenggara
Development Board (Kejora) are shifting towards plantation-based activities
requiring fewer housing units to be built for settlers.

Co-operative societies can play a bigger role in the provision of
housing. There are 3,735 co-operative societies in the country with 4.46
million members from the low and medium income groups. The number of
co-operative societies involved in housing development is small and their
contributions are minimal compared to other players. The lacklustre
performance of co-operative societies in housing can be attributed to lack
of expertise and funds to engage in housing development.

Issues pertaining to low-cost housing by private developers can be
summarised as follows:
® Being profit motivated, private developers largely tend to shy away

from the production of low-cost units. This is obvious from the higher

production of high-cost houses in the Sixth Malaysia Plan period.
® The performance rate of private low-cost housing during the Sixth

Malaysia Plan of 17,116 units per year is low compared to the rate of

approval of low-cost units, through the licensing and permit system, of

24,493 units per year. In some projects, the development of low-cost units

was left unattended until the last phase. In some instances, the project sites

forapprovedlow-costunits were converted to other forms of development
through subsequent approvals from the authorities.

® For economic reasons, private developers concentrated on building
houses in the more well-developed states. There was less interest in
carrying out housing development in states like Kelantan, Terengganu,

Perlis and Pahang where the demand for low and low medium-cost

housing is substantial.
® Incaseswhereprivatedevelopersdelivered low-cost units, publicauthorities

did not exercise strict control in allocating those units to target groups.

Apart from the specific issues pertaining to public and private sector
development, other factors generally affecting low-cost housing were:

e House prices and rental values in major towns have increased during
the Sixth Malaysia Plan period due to supply and demand factors,
speculation and foreign buying. Although the phenomenon was
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confined to higher-priced landed property, upward pressure on
development costs and rental for low-cost houses will inevitably be
felt. A number of fiscal and financial measures were instituted by the
government to address the problem including the restructuring of the
property gains tax, imposition of a levy on forelgn buymg and the
capping of property-related loans by financial institutions.

® On the design of low-cost houses, there was a general dissatisfaction
with the provision of two-room houses. The living space was not
sufficient to accommodate gender separation as well as to cater for
extended families. In high-rise dwellings, occupants lacked laundry
space, playgrounds and generally faced poor maintenance. The
government has decided that alow-cost house should have a minimum
of three bedrooms and a floor area of not less than 48 sq m. Other
design and planning specifications to improve low-cost housing
development are specified in the Design and Planning Guidelines for
Low-Cost Housing issued by the Ministry of Housing and Local
Government. Low-costhousing constructionand design competitions
have also been held to improve the conditions and to enhance the
development of low-cost housing.

e Althoughanumberof financial packages were made available, including
the provision of lending guidelines for the purchase of low-cost houses
by banks and financial institutions, buyers from the informal sector
who do not possess documentary proof of their earnings face difficulty
in obtaining end-financing from local private financial institutions.

® Theexistence of alarge number of foreign workers in the bigger towns
has exerted pressure on the existing stock of houses and aggravated the
conditions in already overcrowded squatter areas.

® Workersincluding public sector employees face a wide range of problems
pertaining to house purchases. These include the lack of having sufficient
savings to make the down payment of 10 per cent for the purchase of
houses. Finance institutions require the first payment to have been made
by purchasers and the sale and purchase agreement to be signed before the
release of loans. In many cases these requirements have resulted in the low
income groups losing the opportunity to purchase houses.

Housing needs and targets: 1996-2000

Housing needs basically depend on population growth, formation of new
households, occupancy rate, loss of housing stock and the number of
homeless people. Malaysia’s housing needs are very much influenced by
population growth and household size formation and, to a lesser extent, by
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the loss of housing stock. The occupancy rate, which is determined by the
number of households in each living quarter, is almost equal to one and
therefore, the contribution of this factor towards housing needs is negligible.

Population change is affected by fertility, mortality and migration
patterns. The population of Malaysia grew from 10.4 million in 1970t0 13.7
million in 1980 and subsequently reached 18.5 million in 1991, recording
growth rates of 2.3 per cent and 2.6 per cent respectively. The population
is projected to touch the 23.3 million mark by the end of this century on the
assumption of a continuing moderate fertility rate and low mortality rate.

Although the national population has increased in number over the
years, the household size has declined from 5.22 in 1980 to 4.91 in 1991.
This 1s projected to drop further to 4.65 in the year 2000. The sharp decline
in the household size formation is largely attributed to demographic and
socio-economic factors as well as the cultural transformation taking place
in the country. These include higher participation of women in the labour
force, a preference for the nuclear family lifestyle and rapid urbanisation
and industrialisation.

Housing stock loss results from units demolished to pave way for
development activities, infrastructure upgrading, resettling squatters,
replacing dilapidated units and units that are destroyed by natural causes
such as floods, fire and other disasters.

The Ministry of Housing and Local Government estimated that a total
of 800,000 units are needed during the Seventh Malaysia Plan period. Of
this total, 740,000 units are required to meet the growing population
characterised by a declining household size and the balance of 60,000 units
as replacement units (see Tables 4 and 5). The total housing needs is taken
as the housing target after taking into account the housing performance
during the Sixth Malaysia Plan, construction capacity, finance, technology
and expertise provided by both private and public sectors as well as
affordability factors.

As in the past, the private sector is expected to play a prominent role
in the provision of housing during the Seventh Plan. Of the total target, the
private sector is expected to deliver 570,000 housing units or 71.0 per cent
compared to 230,000 units or 29.0 per cent by the public sector.

Among the public sector housing activities, the institutional and other
staff accommodation programme has the highest target of 102,700 units of
which 80,000 units have been identified as rental units for the teaching
profession. This is followed by 54,000 units to be delivered by the economic
developmentagencies. A total of 35,000 units will be developed for the hard
core poor and those earning below RM500 per month. Land and regional
development agencies are to deliver 9,300 units to provide housing for land
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Table 4: Housing needs by state, 1996-2000 (units)

States Total needs New requirement Replacement
Johor 113,000 107,600 5.400
Kedah 51,000 46,800 4,700
Kelantan 44,000 34,000 10,000
Melaka 18,000 17,000 1,000
Negeri Sembilan 29,500 27,900 1,600
Pahang 36,000 33,000 3,000
Perak 59,000 53,800 5,200
Perlis 6,500 6,100 400
Pulau Pinang 36,000 34,300 1,700
Sabah 110,000 102,000 8,000
Sarawak 74,000 68,200 5,800
Selangor 157,000 148,500 8,500
Terengganu 27,000 24,300 2,700
Kuala Lumpur 34,000 31,900 2,100
Labuan 5,000 4,600 400
Total 800,000 740,000 60,000

settlers, a substantially reduced number due to the postponement of land
settlement activities. The federal and state governments will jointly build
about 29,000 units of low-cost houses, mostly a continuation of projects
from the last plan period. Compared to the previous plans the role of the
government as house builder is reduced. The government will focus more
onthe role of facilitator and enabler in the provision of housing through the
formulation of policies and programmes, monitoring and evaluating project
implementation, carrying out licensing and enforcementactivities as well as
providing facilities to promote private sector housing and access to housing
for low-cost income earners.

In the private sector, developers, through the licensing and permit
system are expected to deliver a total of 555,000 units, of which 237,000
units are low medium-cost, 137,000 low-cost and the remainder medium
and high-cost houses. The co-operative societies are encouraged to provide
housing for their members with 15,000 units,a small contribution compared
to national targets.
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The main thrust of housing under the Seventh Malaysia Plan has
shifted from low-cost housing to low medium-cost housing to cater for
the fast growing number of households within the RM750 to RM 1,500
month income brackets. It is estimated that the proportion of households
in the low income groups has dropped from 33 per centin 1992 to 15 per
cent in 1995 requiring adjustments in the housing target. Private
developers are still the main players in the provision of low-cost
housing with a target of 140,000 units compared to 60,000 units by
public sector. In the low medium-cost category, out of the 350,000
units, a total of 110,000 units will be developed by the public sector. Of
the total public sector targets, government agencies are to provide
93,000 low-cost rental houses for public employees. A larger proportion
of this number will be flats in the major towns.

To achieve effective planning and policy implementation the plan
also provides housing targets by state. Selangor will account for 157,000
units followed by 113,000 units in Johor. The housing needs in Sabah
and Sarawak are also quite substantial, accounting for 110,000 units and
74,000 units respectively.

Strategies towards low-cost home ownership

The need for adequate housing to meet the requirements of various
groups in the country has been recognised. In particular, the
difficulties faced by the low income groups in house ownership and
rental housing, both in the free market situation and in projects
developed by the public sector, are many and remain the priority
concern. Towards this end, the government has adopted a number of
specific strategies in the current as well as in the previous national
development plans especially to address access to housing among
the lower income groups.

Private sector emphasis

Compared to the previous plans, the Seventh Malaysia Plan places
greater emphasis on the private sector’s role in the provision of housing
foralllevels of society. This is in view of the overall better performance
achieved by private developers in the Sixth Malaysia Plan. The provision
of housing for the very poor comes under government’s agenda of
social responsibility. The Seventh Malaysia Plan objective is for the
private sector to provide low medium and low-cost housing, accounting
for 70 per cent of the total targets.
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Public sector role

The public sector will play a lesser role as housing provider by providing
only 29.7 per cent of the targeted housing units. The government will
continue to emphasise on its role as enabler and facilitator and provide
institutional support for the delivery of low-cost houses by developers and
to extend greater assistance to low-cost house buyers.

Housing targets at state level

The Seventh Malaysia Plan incorporates housing needs and targets by
state to facilitate state governments in the preparation of housing
targets, programmes and strategies at various tiers and in various
growth centres. The state housing targets will guide and specify the
appropriate number of houses to be supplied in the market. These
should be addressed during the preparation of micro level planning
incorporating housing targets by type and cost category by considering
social, economic and demographic factors. These details will provide
future direction in the development of housing.

Housing finance for informal sector

The government encourages private financial institutions to increase
accessibility to end-financing for the informal sector despite the lack
of documentary proof of income. Most low-cost housing, whether
constructed by private or public developers, by virtue of being a
controlled priced item incorporates some form of direct or indirect
subsidies and enjoys a higher market price than the fixed RM25,000 per
unit. On this argument, the financial institutions face low risks in
recovering the default loans.

Open registration system for low-cost housing

Itis not enough just to provide adequate houses if the houses, especially
the low-cost units, are not fairly distributed to target groups. Towards
this end, and to overcome any weakness in fair distribution, state
governments have been asked to implement the registration of applicants
for low-cost houses and the adoption of specific guidelines to check
abuses or unfairness. Under the guidelines, the successful applicants
will be selected from the central registries maintained and updated at
state levels.
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Expanding low-cost bousing fund

Following the mid-term review of the Sixth Malaysia Plan, the
government has increased the allocations for low-cost housing. The
government through its implementing agencies channel funds for
various housing programmes especially to expedite the construction of
more housing units in the low and low medium-cost categories. In this
endeavour the federal government in collaboration with corporate
companies has set up a revolving fund of RM600 million to construct
Jow-cost flats in urban areas for rental at a nominal rate of RM120 per
month. Since 1994, Bank Negara Malaysia has allocated RM3.6 billion
under the Housing Development Fund to carry out mixed housing
development projects, in which a considerable proportion are low and
low medium-cost components. A revolving fund of RM500 million to
assist private developers by providing them nominal lending terms has
also been established to accelerate the construction of low-cost units.
The Employees Provident Fund in co-operation with its subsidiary
company, Malaysia Building Society Berhad, is developing a total of
12,518 units, 6,164 of which are in urban areas, to alleviate housing and
squatter problems.

Provision of infrastructure grant

All public low-cost houses undertaken by state governments are funded
with loans set aside solely for low-cost house construction. In many
projects this has resulted in the exclusion of mixed development that could
otherwise be utilised to cross-subsidise low-cost housing. Under the
circumstances, many state governments have been hard pressed in trying to
build low-cost houses at the ceiling price of RM25,000 per unit. In many
instances this has resulted in public low-cost housing being shelved or
delayed or in the state government having to subsidise additional costs. To
overcome this problem, the government has agreed to allocate grants to

supplement the infrastructure cost of public low-cost houses that exceed
RM25,000 per unit to build.

Rental housing for urban poor

With a growing urban population, the majority of which comprises
ordinary workers, the demand for cheaper accommodation is on the
rise against a trend of higher purchase and rental costs. Since the
launching of the Low-Cost Housing Fund in 1993 for rental housing,
the government has increased the allocation for rental houses in major
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towns to meet the accommodation needs of urban households in the
hard core poor category. The government has agreed to increase the
stock of public low-cost houses through the purchase of units developed
by the private sector. The ceiling for monthly rental is RM120 per
month subject to a tenancy of five years.

Housing for estate and industrial workers

Under the provision of labour laws pertaining to the plantation sector,
estate owners are required to continue providing living amenities for
their workers. This will, in a way, help them to retain the labour force
in the plantation sector. In recent years a large number of estate
workers in rubber and oil palm plantations have moved out to urban
areas in search of better job opportunities. To counter this flow, the
government has encouraged the implementation of house ownership
schemes for estate workers as an incentive and to provide permanent
living arrangements and security. Similarly, employers in the
manufacturing sectors are encouraged to provide housing or housing
interest subsidies for local workers and decent rental housing for
foreign workers. The need for rental accommodation in the form of
dormitories has also been identified in industrial areas.

Housing programmes for government employees

The government continues to provide rental housing for public sector
employees particularly those in the essential services and government
officers serving in the outlying areas of the country. House ownership
among governmentservants is encouraged through the government housing
loan scheme which provides loans at concessionary terms.

Standardising technical and planning standards

The Ministry of Housing and Local Government is continually
improving the technical and planning standards of low-cost houses.
This effort has included the establishment of one-stop agencies to
simplify regulations and laws pertaining to infrastructure standards,
specifications, and building and layout plan approvals. Optimisation
and increase in densities of land for low-cost houses have also been
considered to reduce construction costs and increase units delivered.
To accommodate cultural and social needs, three-bedroom houses are
now encouraged and new designs incorporating facilities to improve
living conditions and the environment have been incorporated.
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Research and development in bousing

In the Seventh Malaysia Plan, the government places a great emphasis on
research and developmentactivities through greater participation by higher
learning institutions and the private sector. Research and development
activities in the housing sector are important to enhance the production of
cheapandefficient building materials, to impart capital-intensive technology
to save labour costs, and to create more efficient housing finance systems
to help the poor.

Feasibility of low-cost ceiling price

During the Third Malaysia Plan (1976-80), the public sector delivered
houses for low income groups at a price of RM7,700 per unit for terrace
houses and RM 12,500 per unit for flats in Peninsular Malaysia and
about RM 10,000 per unit for terrace houses in Sabah and Sarawak. The
target groups were households with monthly incomes of RM500 in
Peninsular Malaysia and RM700 in Sabah and Sarawak. Under the
Fourth Malaysia Plan the ceiling price for public low-cost houses was
increased to RM25,000 per unit although public low-cost houses
continued to be delivered at around RM 15,000 per unit. The price
subsequently increased to RM20,000 per unit during the Fifth Malaysia
Plan period (1986-90) for target groups with an average household
income of below RM750. Since the beginning of the Sixth Malaysia Plan
the price of low-cost units developed by the public sector has been
tagged at RM25,000 per unit. The ceiling price for low-cost houses
constructed by the private sector was increased from RM20,000 per
unit in the Third Malaysia Plan to RM23,000 per unit in the subsequent
plan period and finally to the current RM25,000 per unit.

Initially, the ceiling of RM 25,000 was within the actual cost of construction
although developers would of course be happier if the prices of low-cost houses
were left to market forces to dictate. Over time, with cost escalation, the
provision of low-cost housing in the country has been subject to elements of
subsidies. Specifically, private sector low-cost units are made possible through
mixed development activities that allow cross subsidy from high-cost to low-
cost units. Similarly, the public sector low-cost housing provision is subject to
many forms of direct subsidies. These include infrastructure grants, alienation
of state lands at nominal prices, lower land premiums, low interest end
financing ranging from 4-5.5 per cent, convenient amortisation periods, 100
per cent bridging financing facilities and free technical and advisory services.
Currently, direct and indirect subsidies may not be sufficient to support the

CAGAMAS Book_201-400.indd 247 3/3/14 7:05 PM



248 Housing the Nation: A Definitive Study

construction of low-cost houses arising from the inadequate release of land,
rising prices of building materials and high labour costs. Low-cost housing is
also affected by changes in affordability levels, social and cultural preferences,
and expectations of higher quality housingand neighbourhoods. These factors
directly or indirectly pose difficulties in the delivery of low-cost housing at
RM25,000 per unit especially in the major towns and economic growth centres.

The supply of suitable land for housing is fast becoming scarce and
prices have spiralled because of competing uses. Housing Price Index
(HPI) and Building Cost Index (BCI) statistics provide some indication of
the extent of price escalation in house prices due to land resources. The
Valuation and Property Services Department started publishing the HPI
statistics 1n 1990, while the Department of Statistics has been compiling the
BCI staustics since 1980 with the base year revised to 1990 recently. The
HPI rose from a base value of 100 in 1990 to 212.8 in 1996, recording an
increase of 112 per cent in overall house price inclusive of land and building
materials and labour components. Over the same duration, the BCI showed
an increase of about 22 per cent, attributed to the rise in the cost of major
building materials components. Looking at these two independent sets of
indicators, it may be concluded that the rise in house prices was largely
attributed to land and labour. Of these two, the impact of land cost is more
pronounced than the labour component since the latter is to some extent
regulated by importing cheap workers into the construction sector. House
prices are also affected by property speculation. These factors concurrently
tend to exert pressure on the delivery of low-cost housing at the fixed price.
In such circumstances, it is not only difficult for the private sector to deliver
low-costhousesat the specified price. The publicagenciesare also burdened
with having to bear heavy subsidies.

The number of households earning less than RM750, which is the
target group of low-cost houses, has declined from 33 per cent in 1990 to
20 per cent in 1995 except in some states where a substantial number of
households earningless than RM750 a month still exists. On the other hand
in comparison, the number of households moving up into the medium
income category of between RM750 to RM3,000 a month has increased
from 55.8 per cent in 1992 to 59.3 per cent in 1995. In view of this, the
Seventh Malaysia Plan emphasises the delivery of low medium-cost houses.

Changing circumstances have also necessitated the review of an
appropriate price for low-cost houses meeting the minimum technical
and planning standards as stipulated by the local authorities. The review
of the low-cost price involves a clear differentiation of houses by type
and by location to justify the different cost elements and price behaviour
for individual types of development and localities.
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Low-cost housing and illegal squatters

The influx of immigrants from outlying areas to urban centres and from
neighbouring countries has affected housing conditions. The squatter
population, especially in the major towns, has increased over the years in
tandem with the buoyant economic growth. The growth of squatters is
closely related to the shortages in supply of affordable housing for the poor
who require accommodation near to their work places. Most squatter
colonies occupy lands belonging to the government such as former mining
areas, road, rivers, railway reserves and urban fringes pending development.
A small number also occupy private lands.

There are about 413,700 locals living in squatter areas. The largest
number is concentrated in the Klang Valley, with 294,930 persons or
71.3 per cent of the total. This is followed by 56,739 persons or 13.7 per
cent in Sabah, 27,420 persons or 6.5 per cent in Penang, and 21,747
persons or 5.2 per cent in Perak. Data collected so far indicated 90,417
persons of foreign origin living in squatter areas with a substantial
number not netted in the records. Sabah has the largest number of
toreign squatters with 58,370 persons followed by 8,313 persons in
Kuala Lumpur. In terms of housing units, out of a total of 96,738 units,
66,629 units (69 per cent) are located in the Klang Valley, 16,618 units
(17.2 per cent) in Sabah, 9,220 units (9.5 per cent) in Penang. The ethnic
distribution of squatters varies from state to state. For instance, in
Kuala Lumpur 44.5 per cent of squatters are Chinese followed by 34.0
per cent Malays and 15 per cent Indians. Similarly, in Penang the
distribution is 47.4 per cent Chinese, 26.5 per cent Malays and 21.6 per
cent Indians. In Terengganu all squatters are from the Malay community.

Most of the squatters are blue-collar workers in the low income
groups. Preliminary findings have shown that about 76.4 per cent of
squatter households earn less than RM1,500 a month. In terms of
housing provision these households require low or low medium-cost
housing.

In the Seventh Malaysia Plan about 60,000 units have been estimated
as replacement needs mostly directed to squatter resettlement. The
replacement needs arising from factors such as natural disasters (fire,
landslides, floods, etc) and units demolished to pave way for development
projects are minimal. The target number also takes into consideration
implementation factors suchas capacity of builders, allocation, etc. However,
the government has formulated various strategies and programmes to
eliminate squatter areas mainly in the urban areas, at least within the first
decade of the next millennium.
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Squatter settlements hinder work progress of major projects besides
posing health and safety hazards. The government adopts a multi-
prong approach in solving the squatter problem in the country. Some
states carry out full enumeration of all squatter settlements for
resettlement programmes, stepping up enforcement activities to prevent
emergence of new squatters, increasing adequate and affordable housing
in the open market, creating special housing provisions for foreign
workers and deporting illegal workers. Currently, the RM600 million
revolving fund, the RM500 million bridging finance facility to the
private developers, and the mixed development housing activities
undertaken by the EPF and Bank Negara Malaysia are geared towards

reducing the housing woes in major town areas.

Conclusion

Informulating the policy strategies and programmes for the housing sector
under the Seventh Malaysia Plan, the government has clearly emphasised
aspects such as the affordability of the target groups, the suitability of the
houses to be built, as well as the quality of the living environment in housing
settlements in line with the objective of upgrading the quality of life of the
people. In both physical and qualitative terms, the housing programmes
under the Seventh Malaysia Plan emphasise the concept of housing on a
wider and more comprehensive shelter perspective based on the concept of
human settlement development.
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CHAPTER 7

Rural and Estate Housing

A Navamukundan

Introduction

This chapter describes the housing situation and related issues specific to
communities in rural areas especially in Peninsular Malaysia. The concept of
housing extends beyond the popular notion of ‘shelter’. It encompasses all
basic household facilities and amenities, including electricity and potable
water supply, community facilities including community halls, places of
worship, schools and education centres, sports and recreation centres and
shopping, and transportation, which links the individual and his family to the
community and the community to the region in which it grows and progresses.
A comprehensive concept of housing, therefore, includes shelters, basic
amenities, community facilities, social amenities and services. All these
aspects are important and form an integral part of housing.

Categories of rural housing

The 1991 Population and Housing Census of Malaysia defined rural areas
as areas which had a combined population of less than 10,000 at the time of
the census. Gazetted areas, which covered entire administrative districts
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252 Housing the Nation: A Definitive Study

and areas on both sides of the main roads linking existing towns, were

excluded from being classified as rural areas. It is estimated that approxi-

mately half of the nation’s population and living quarters are located in rural

areas. The rural areas in Malaysia are diverse in terms of individual charac-

teristics and comprise various categories of housing including:

® Orang Asli (aborigines) settlements,

e Traditional villages (referred to as kampongs),

® ‘New villages’ created during the 1948-60 Emergency era,

e ‘Land settlement villages® created by statutory organisations such as
the Federal Land Development Authority (Felda); and

o Villages made up of workers’ living quarters in plantations owned by
the private and public sectors.

The Orang Asli settlements comprise clusters of detached houses or
longhouses for community living in the forest and rural areas. The tradi-
tional villages or kampongs are settlements of indigenous people. In
Peninsular Malaysia, traditional villages are dominated by the Malay popu-
lation while those in Sabah and Sarawak are specific to individual tribes. The
new villages, where approximately 75 per cent of the population are
Chinese, were created during the Emergency era, especially in the early
1950s. Smallholders and peasant farmers, who were scattered in rural areas
especially on the fringes of the jungle, were regrouped into settlements for
security reasons and to exert control over the population and their move-
ments in order to cut the supply of food and other essentials to the
communists. The land settlement villages were created after Independence
by Feldaand other statutory corporations involved in land development for
agriculture and resettlement of population. Villages made up of workers’
living quarters on plantations were created by plantation owners to accom-
modate plantation workers, mainly South Indian immigrants.

These five types of settlements have distinct social and economic
characteristics which influence the nature of housing in the rural areas.
What these settlements have in common are their economy, which is largely
based on agriculture, forest and fishing activities, and the relatively low
income levels of the rural population.

Orang Asli settlements

Houses in Orang Asli settlements are detached units which are temporary or
semi-permanent in nature to suit the nomadic way of life of shifting agriculture
and forest occupations. Houses on stilts, built deep in the forest and at the
fringes of traditional villages, utilise bamboo and other forest materials, such
as timber and palm leaves, for construction. These shelters are merely huts on
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stilts with no amenities such as potable water, toilet facilities and electricity.
Rivers and wells are the main sources of water supply. Rivers also serve as a
means of communication while timber tracks serve as access roads.

The Aborigines Affairs Department plays an important role in bringing
the aborigines into the mainstream of social and economic development. An
important aspect of the department’s work is to create permanent settlements
with agricultural projects to change the nomadic way of the life of the
aborigines. These government-funded settlements comprise wooden houses
with basic amenities such as potable water, electricity and rural access roads
where possible. Durable construction materials such as planks and bricks are
used in the building of houses undertaken by the Aborigines Affairs Depart-
ment. The 1991 census data shows that there are 20,841 housing units for
aborigines in Peninsular Malaysia, out of which 17,779 units are in rural areas.

Traditional villages

Traditional villages are made up of both clusters of individual houses as well as
longhouses. The houses are basic shelters easily constructed with materials
obtained from the environment. The structures are of wood with thatched roofs.
The houses are built on stilts for safety reasons and incorporate steeply declining
roofs for rainwater flow. The traditional villages rely on wells and streams for
sources of water supply. Infrastructure in terms of roads, drains and sewerage and
rubbish disposal is basic and left to the care of individual households. There is no
public regulatory authority lookingafter the planning, the approval for construc-
tion of houses, and the certification of fitness for occupation.

Houses in traditional villages follow architectural styles specific to
their regions and cater for individual dwellings and collective dwellings
such as the Sarawak longhouses. Traditional villages have evolved over time
with improvements to the structures and amenities based on economic
prosperity of the individual household. Basic amenities for the improve-
ment of quality of life in rural areas such as electricity, water supply, roads
and telecommunications are provided under the government’s rural deve-
lopment programmes. Since Independence in 1957, rural development
programmes have played an important role in the provision of basic
amenities to improve the quality of life in rural areas.

New villages

New villages, which are populated by approximately 75 per cent Chinese,
were created atter the declaration of Emergency in 1946. These villages were
planned and built by the British military authorities, especially between
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1950 and 1952, with the primary consideration being the need to create a
village layout to comply with security measures in the guerrilla war against
the communists. During the Emergency years, 536 new villages were
created to resettle approximately 573,000 rural dwellers. About 80 per cent
of the new villages arelocated on the west coast of Peninsular Malaysia, with
nearly half of them in Perak and Johore. The houses are built on plots of
between 2,500 to 4,000 sq ft. These houses, which are mainly wooden
structures with galvanised iron roofs, were confined within the village
perimeter barbed wire fencing. Basic community facilities including schools
and temples, and infrastructure facilities such as roads, electricity and water
supply were also provided.

These villages were designed to contain and control population rather
than to provide scope for development. The residents of these new villages
were expected to travel to work in their smallholdings during the day and
return to theirhomes before curfew hours which were imposed at that time.
These villagers had few economic opportunities other than their basic
agricultural and artisan activities.

The quality of life in the new villages, especially in terms of infrastruc-
ture and amenities, has improved since Independence with government
intervention through the activities of the Ministry of Housing and Local
Government. Matters such as the extension of the leasehold tenure for
housing lots from 30 to 60 years, and the issuance of land titles have been
addressed by the government. However, the lack of available land adjacent
to new villages, which is suitable for housing, has been a major problem
facing new villages resulting in growing population pressure especially in
the rural areas. Since Independence, several new villages adjacent to urban
areas have been absorbed into urban development including Jinjang, Salak
South and Air Panas in Kuala Lumpur.

Land settlement villages

Land settlement villages are created by statutory corporations involved in
land development for agriculture. The objectives of these corporations are
to expand the supply of agricultural land for distribution to settlers and
plantations owned by subsidiaries of these corporations. The main statu-
tory corporations involved in these activities are Felda, the Federal Land
Consolidation and Rehabilitation Authority (Felcra), Johor Tenggara
Development Board (Kejora), Central Terengganu Development Board
(Ketengah), Kedah Regional Development Authority (Keda), Pahang
Tenggara Development Board (Dara), South Kelantan Development Board
(Kesedar), Jengka Regional Development Board (Jengka), Rubber Indus-
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try Small holders Development Authority (Risda), Sabah Land Develop-
ment Authority and Sarawak Land Development Authority.

The Felda settlements were planned and implemented carefully with
considerations for organised infrastructure facilities such as roads, drains,
potable water supply, electricity supply and disposal of sewerage and rubbish.
These houses were similar in design to the traditional dwellings of villages but
were improved and standardised for easy construction. These wooden struc-
tures have single or double bedrooms, asbestos roofing and scope for future
extension. The land area per housing lot is approximately between a quarter to
half an acre. The settlements were well organised in terms of layout as well as
the provision of community facilities such as mosques, community halls,
schools and playgrounds. The concept is to provide a basic dwelling with all
amenities which are within the incomes of settlers in the initial stages of land
development. However, the land developmentauthorities also recognised and
catered for the scope for improvement of these dwellings through renovations
and extensions to the dwellings based on the potential improvement in
economic status of the settlers.

A total of 114,288 settlers, (95.7 per cent of whom are Malays, 1.6 per
cent Indians, 1.2 per cent Chinese and 1.5 per cent others) are involved in
308 schemes under Felda. The regional development authorities have also
contributed to the development of housing in the new rural townships and
villages for both settlers and non-settlers. A total of 11,486 low cost
housing units were completed through the housing programmes under the
land and regional development agencies between 1991 to 1995.

Living quarters in plantations

Both the private and public sectors are involved in the plantation industry.
The non-settlers’ land development schemes are plantations owned by
various statutory corporations either directly or through wholly-owned
subsidiary corporations while the traditional plantations pioneered by the
British colonial investors are now owned by Malaysian corporations.
Villages made up of workers’ living quarters are created by plantation
owners to maintain a pool of readily-available workers in the working environ-
ment. The employers’ expectations from this group of labourers were that they
must be capable of hard manual work for relatively low wages and respond to
strict discipline. The colonialists who developed these plantations built iso-
lated single-room quarters in rows away from native community settlements
to minimise costs and prevent social integration. The quarters had basic single-
room sleeping and living facilities with cooking facilities in the verandahs. In
cases where the quarters were built on stilts, cooking facilities were located
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below the raised floor. Common bathing and toilet facilities were provided.
Water supply was usually from rivers and wells. Electricity, if supplied, was
available mainly in the night. Other soctal amenities including temples and
primary schools were provided.

This concept of human settlement catered for a group of immigrant
labourers who were regarded as a “transit’ population in the plantation
during their working life and who planned ultimtely, to return, to their
country of origin. However, this concept changed after Independence
when immigrant plantation workers became citizens and began to aspire to
be part of the mainstream of social and economic development. The
dominant ethnic group in the plantation villages is south Indians with
minority communities of Chinese and Indonesians. There are 1,456 plan-
tations with 85,729 units of workers quarters and a resident population of
300,0001n Peninsular Malaysia-62 per cent of whomare Indians, 25 per cent
Malays, 5 per cent Chinese and 8 per cent foreign workers.

Three areas of concerns prevail in considering the issue of housing and
home ownership for plantation workers:

e Quarters which are provided by employers for workers;

® The quality of housing and living conditions on subdivided planta-
tions; and

e THome ownership programmes for plantation workers.

The Workers Minimum Standards of Housing and Amenities Act
1990, sets out the minimum standards that must be adhered to by employ-
ers should they provide quarters for workers. The enforcement of this Act
falls under the purview of the Director-General of Labour in the Ministry
of Human Resources. Although this Act sets out minimum standards,
employers are able to postpone or avoid complying with them especially
when the provision of labour services on plantations is increasingly sourced
through third-party contractors. In this case, employment becomes ‘casual’
in nature and formal obligations in statutes and collective agreements with
regard to housing can be avoided. In Sabah and Sarawak, the respective
ordinances of both states — Labour Ordinance (Sabah Cap 67) and Labour
Ordinance (Sarawak Cap 76) —regulate the standards for workers” quarters.

Employers provided quarters to workers to maintain a ‘captive’ popu-
lation in the working environment to have on call a ready supply of labour.
One improvement to this is to ensure that the quarters are designed with
appropriate facilities to promote the healthy development of families. The
traditional single-room ‘barracks’ have now given way to semi-detached
quarters with up to three-bedrooms to enable the family to live with basic
amenities such as potable piped water, electricity and sanitary facilities.
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However, investments in building new quarters and the upgrading of
existing quarters to comply with the Workers Minimum Standards of Housing
and Amenities Act, 1990 are limited. In 1994, 45 per cent of the quarters were
considered sub-standard and had to be replaced. Some 78 per cent out of 833
child-care centres in plantations needed replacements as the buildings were
more than 25 years old. Only 27 per cent of the plantations had potable water
supplied by the Waterworks Department while 73 per cent relied on rivers and
wells. Some 41 per cent of the plantations had electricity supply from the
National Electricy Board, another 40 per cent had their own generators for
electricity supply, and 19 per cent had no electricity supply.

The enforcement of this Act through a concerted programme of
improvements was implemented as a five-year programme from 1992 to
1996 and involved an expenditure of RM515 million. Data available from
the Ministry of Human Resources showed the following expenditures were
made up to December 31, 1996.

Purpose No of plantations No of units Total cost (RM million)
Quarters 343 16,259 3618

Child care centres 120 24 5.2

Water supply 352 28,422 44

Electricity 316 30,696 52
Community hall 57 57 2.3

Total 465.3

Approximately 75 per cent of the physical targets set in the five-year plan
programme have been met to date. The programme has been extended to
achieve all the targets.

The poor quality of housing and living conditions on subdivided
plantations has been highlighted by the media from time to time. During
the 1960s, a wave of sales of plantations and subdivision took place. Living
quarters, the majority of which were pre-war semi-detached wooden
structures, were ‘sold’ through assignments to resident workers who were
reluctant to move and continued to work in the subdivided plantations
where formal obligations for labour standards and collective agreements no
longer applied. These quarters and the living environment became the
responsibility of the individual occupants with little or no support from the
public authorities. Living conditions deteriorated and these settlements of
living quarters in the midst of subdivided plantations are popularly referred
to as ‘green ghettos’.
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The government has in the recent decade addressed issues of potable
water supply, electricity and extension of rural development services such
as health and medical care to these settlements. However, the problems are
deep-rooted. The issuance of land titles to the houses is a problem that has
yet to be resolved and the scope for development and improvement of
existing structures is limited and confined within the financial means of
these workers. Public policy interventions in this area will require a
proactive approach on the part of the government to resolve the 1ssue of
land titles and to initiate appropriate low-cost home ownership and im-
provement programmes through allocations setaside for low-cost housing.
Home ownership programmes for plantation workers consistent with their
needs and means, and the peculiarities of the plantation industry have been
discussed from time to time especially since Independence. Such home
ownership programmes must be relevant in the context of the social and
economic environment of the plantation workers. In the early 1970s, a
committee comprising government agencies and employer associations
had been set up to look into this and make recommendations. Following
this, a RM10 million revolving fund had been launched to implement this
programme for plantation and mine workers. This fund provided workers
who had land titles the opportunity to obtain loans of up to RM7,500 each
to construct their homes.

Despite the setting up of the RM10 million revolving fund and periodic
statements made by the government regarding low-cost housing for lower
income groups, there has been little progress in the implementation of
these programmes for plantation workers. Since the launching of the home
ownership scheme for plantation workers in 1973, only 31 plantations and
two mines have embarked on the project. Together they have built 4,238
units of low-cost houses below the RM25,000 price level. Currently five
schemes are in progress.

One of the reasons for the slow progress is the lack of a clear policy on
what home ownership programmes for plantation workers ought to be in
our soc1ety today. Therefore, thereisaneed to setup atripartite committee,
comprising representatives from government agencies, employer associa-
tions and the National Union of Plantation Workers, to tackle this issue.
The committee should objectively work out a practical and feasible con-
cept, especially in the current context of rapid development with planta-
tions being converted into industrial, housing and other recreational uses.
The transformation of plantations in Selangor, especially in the Klang
Valley,isa good example of the rapid changes encountered in the utilisation
of plantation land. Any policy recommended must be specific to the
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changing patterns in the plantation industry ~ from traditional plantation
models to integrated agro-based industries with ‘out grower” schemes and
plantations with potential for urban and industrial development.

Issues in rural housing

The experiences in rural housing have highlighted the following issues of concern.

Policies for target groups

One 1ssue is the lack of a clear policy specific to target groups among the
rural population and environment, for instance, aborigine settlements,
plantation villages, fishing villages, traditional villages with individual
dwellings, traditional villages with community dwellings/longhouses, new
villages, etc. The significant improvements in the traditional villages in
terms of the construction of houses, water supply, electricity supply, roads
and telecommunications have been the result of direct government inter-
vention. While there have been encouraging policy statements made by the
government about efforts to improve housing and living conditions under
the rural development programmes, not all the target groups have equitable
access to these programmes. For example, plantations are considered
private sector owned land and, therefore, allocation of public funds to
improve roads and provide basic amenities such as water, electricity and
telecommunications, is not readily provided.

One of the rare concessions made in recent years, perhaps the only one,
is the cost-sharing for provision of electricity onaequal share basis between
the government and the National Electricity Board for plantations below
200 hectares in size. For plantations between 200 hectares to 405 hectares
in size, the costs are shared equally between the government, the National
Electricity Board and the plantation owners.

Alienation of land

Land for housing is scarce. In rural areas, especially in the traditional
villages, land matters are bound by both tradition and legislation. Land
reform measures to acquire or realienate land for new housing projects in
rural areas, especially in traditional villages, must be sensitive to the cultural
traditions related to land. In the case of new villages, their expansion
dependsuponadjacent land being available for development. However, not
allnew villages have the opportunity for expansion especially when adjacent
land 1s Malay reserve land. Since land is a state matter, peculiar restrictions
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apply for land alienation, conversion, subdivision and distribution to
potential owners. State governments impose specific quotas for ethnic
group ownership and in some cases restrict inter-ethnic transactions. The
government’s role in imposing restrictions and conditions for transactions
in the land market does not encourage private sector entrepreneurs to
venture into rural housing projects.

For plantations, land designated for home ownership projects must be
alienated by plantation owners. However, plantation owners are often reluc-
tant toalienate or surrender land for the creation of independent villages within
their plantations, to ensure crop security and to control movement in and out
of the plantation. Agricultural land is highly valued and plantation owners are
aware of the value and the potential for real-estate development, especially on
the west coast of Peninsular Malaysia. Obviously, plantation workers would
not be able to pay the full opportunity costs to the plantation owners for land
alienation, conversion, subdivision and distribution. There is thus a need for
plantation owners to alienate land at an affordable price to enable plantation
workers to purchase such land. The government has yet to take a proactive role
to acquire land from plantation owners to set up independent plantation
villages for the workers.

The National Union of Plantation Workers has consistently urged the
government to resolve the issue of housing for plantation workers before
giving approvals for the commencement of development work on planta-
tions. Although some positive statements have been made by the govern-
ment, the practical realities on the plantations are different. Efforts are
often made by plantation owners and developers to coerce and evict
plantation workers from their quarters. The social costs of the human
problems arising out of the displacement of plantation workers in this
process are severe, especially when these workers are forced into homeless-
ness and have to migrate to urban squatters and join the informal sector of
the labour market.

Area of land for a household

The majority of the rural population live in their working environments.
Hence, the area of land allocated for a rural household will have to take into
consideration the way of life of the rural population. Traditional villages
have evolved with this consideration. For land settlement villages such as
those in Felda schemes, such considerations were taken into account and
with improved and organised layout planning. For new villages, the sizes of
the housing lots were determined for residents, alongside security consi-
derations required during the Emergency era. The economic activities of
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the residents of new villages were influenced by the size of the smallhold-
ings they owned in the rural areas away from the villages.

Similarly, villages of plantation workers” quarters were created with cost
and security considerations. In the case of home ownership for plantation
workers, the area of land allocated to a household is an important considera-
tion. Plantation workers cannot depend on shelter alone. They need additional
land to be turned into a compound adjacent to their homes to engage in
supplementary income activities, for example, food crop cultivation and
animal husbandry for domestic consumption and other home-based economic
activities. The National Union of Plantation Workers has advocated that
plantation households should be allocated an acre of land each for shelter as
well as for their supplementary economic activities in home ownership
projects in traditional plantation areas. This also circumvents the need for
conversion of the land from agriculture to housing. However, this recommen-
dation was not well received by plantation owners since parting with an acre of
land per household will mean a substantial reduction in their opportunities for
profits during future development.

The trends for future development are already clearly visible in planta-
tions adjacent to the North-South highway in Johore, Malacca, Negri
Sembilan, Selangor, Perak and Kedah. Many plantations have been con-
verted and developed into industrial parks, housing and recreation centres,
such as golf clubs.

[t is evident that the development of plantations will transform rural
patterns of settlement, from agriculture into urban and industrial settle-
ments. Land, a scarce commodity, is obviously highly valued. Urban
settlement patterns will emerge where low-cost terrace houses and apart-
ments will be needed to meet the demands of displaced plantation workers.
Therefore it is necessary to identify plantations for potential industrial and
urban development so that home ownership programmes for plantation
workers can be considered in the context of the potential future develop-
ment. This will enable the household land requirement to be reconsidered
depending on the designated development for the areas. For example, some
plantations in the Klang Valley, which had undergone urban and industrial
development, had resolved the home ownership problems of workers by
offering them opportunities to purchase low-cost housing at subsidised
prices. The planning authorities must also be aware that traditional loca-
tions of population settlement together with their community facilities of
places of worship, graveyard, schools, etc, may need to be relocated in the
context of proposed development plans. A peaceful transition can be
envisaged only if all the issues involved in home ownership are resolved.
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Potential areas for home ownership schemes

Rural areas with the potential for home ownership development must be
identified by the Town and Country Planning Department. Although the
traditional villages cannot be disturbed, it is envisaged that with improved
household incomes in rural areas there will emerge a demand for better and
more permanent houses with modern facilities. For example, in some
traditional villages in between district towns, there are signs of modern
homes being constructed in rural areas. For land settlement villages, home
improvements are taking place in tandem with the economic success of the
settlers. The original temporary and semi-permanent wooden structures
have given way to permanent structures with modern facilities. New
villages have also experienced similar changes since the end of the Emer-
gency era. In plantations, employers have always preferred to have their
plantation workers living within the confines of the plantations to maintain
more contro] over their labour force. The creation of independent villages
adjacent to the highway or main roads would end such control. Further-
more, embarking on ventures of this nature with a cluster of houses does
not provide adequate opportunities for large scale development and profits.

Housing design and community facilities

Itis necessary fora dwelling to meet basic standards to promote healthy family
development. The one or two-room temporary structures designed in the past
are inadequate for a family. Nevertheless, most of the first-generation dwell-
ings in rural areas were of this type. The recommendation is for dwellings to
have three bedrooms, a sitting room, kitchen and dining area, and bathroom
androilet. Itis envisaged that the size of adwelling should be not less than 1,000
sq ft for a household of five persons. However, cost considerations in the
construction of individual dwelling within a ceiling price of RM25,000 can only
be possible with subsidisation of land costs and infrastructure facilities such as
electricity, water supply, roads and telecommunications. The achievements
thus far have shown that housing development in rural areas, especially for
pl’mtatlon workers, is not an attractive profit-making proposmon The excep-
tion is when plantation development undergoes major industrial and urban
development and a portion of the substantial profits derived can be used to
subsidise low-cost housing.

Funding

Funding home ownership schemes for rural housing projects must take
into account two specific considerations — the relatively low and fluctuating
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income of the rural population, and the demand for long-term low-interest
housing loans. In the 1970s there was a loan scheme for low-cost housing
priced below RM20,000 with purchasers given loans of up to 90 per cent of
the price, with an interest rate of 5.5 per cent per annum and a repayment
period of 20 years. Although this facility was made available by Malaysia
Building Society Berhad (MBSB) there was only one project for plantation
workers in Jempol which took up the facility. Obviously, meaningful
tunding schemes suited to the needs of the rural population are necessary
for rural home ownership projects. Public policy intervention with
adequate resources is vital for the successful implementation of viable
funding of rural home ownership projects.

Conclusion

The issues of rural and estate housing highlighted here will have to be seriously
considered in any attempt to formulate relevant and practical recommenda-
tions or policies to upgrade the quality of life of specific target groups in the
ruralareas. Such policies, if imposed, should help inarresting the out-migration
oflabour from rural to urban areas. Plantation workers, whoare affected by the
rapid pace of development, will not be totally displaced and become a social
problem. Policies to be considered should pave the way for rural households
to own homes and, in some cases, to have sufficient land area to provide
supplementary income activities for the families.

It is recommended that the government set up a committee with repre-
sentatives from all relevant organisations to formulate a policy for home
ownership in rural areas, taking into account the following objectives:
® Reviewofeffortsand projects by the government, employersand other

organisations (such as co-operative societies) for home ownership in

rural areas since Independence;

e Identify the needs of rural households in a home ownership pro-
gramme specific to target groups;

® Examine the potential for the implementation of home ownership
programmes for rural households in specific areas based on the needs
identified;

e Examine the scope for funding the recommended policy and the projects
for implementation through low-cost development finance; and

® Propose time frames for the specific completion of projects and target
groups in the implementation of such policies.

It is obvious that the current market-oriented approach to the deve-
lopment of home ownership in rural areas will not meet the peculiar
characteristics of demand in this sector. Private sector developers are
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reluctant to venture into housing development in rural areas since the scale
of the projectsislimited and hence the potential for substantial profit levels,
in a limited market dominated by a relatively low-income population.

The demand for low-interest financing for home ownership pro-
grammes in rural areas is high. However, banks and financial institutions do
not consider such lending to be an attractive business proposition since
there are relatively higher risks in lending to low-income groups with only
restricted land titles for temporary or semi-permanent structures as secu-
rity. It is thus necessary to make special allocations to finance home
ownership programmes in rural areas. The Employees Provident Fund
(EPF) can be considered an important source to fund home ownership
projects. Its current benefit of allowing partial withdrawal of contributions
for home ownership is helpful, especially to workers in the formal employ-
ment sector. However, the high incidence of self-employed and casual
labour in rural areas isolates such workers from EPF benefits. A review
could perhaps be made by EPF to consider the impact of this situation in
the context of rural workers housing projects and to find ways to enable the
organisation to play a catalytic role in rural housing projects.

Land in rural areas is mainly agricultural land. Furthermore, the land is
classified based on various restrictions such as categorisation of Malay
reserve land. Traditional villages are mainly on Malay reserve land and,
therefore, transactions are confined to the Malay population. Further
restrictions on land may exist, such as the ownership of land in Kelantan
being limited to Kelantanese. It is obvious that plantation land is one of the
few sources of unencumbered land available for development. Before
undertaking any development, plantation groups with such land banks
must consider the needs of home ownership projects and programmes for
their workers. On its part, the government must review the procedures
required to enable plantation owners to implement home ownership
programmes for workers without going through costly formalities.

Government approval for housing development is subject to payment
of premiums for conversion and subdivision. The premiums imposed on
conversion and subdivision for rural housing projects should be reduced so
that the cost of development can be kept within affordable pricing for low-
income groups in the rural areas. Restrictions on the distribution of
housing can also act as a disincentive for private sector developers to
venture into rural housing projects. For example, in plantations where the
residents are of Indian origin, it will be virtually impossible to comply with
the 30 per cent Bumiputera quota as there would be few, if any, takers. The
government has introduced a Housing for the Poor Programme in the
Seventh Malaysia Plan. However, the plan envisages only 35,000 units to be
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built through the Ministry of Rural Development, the site and services
scheme and regional development agencies. This target is small compared
to the demand and should be reviewed.

The government’s current approach to encourage the private sector to
participate in rural housing is appreciated. However, with lukewarm re-
sponse from the private sector, the government is faced with the challenge
of implementing these programmes through privatised projects. Even
when privatisation is encouraged, the private sector will react more posi-
tively if more financial support and expedient approvals of land matters,
which have always been constraints, were forthcoming. In fact, the most
success achieved in improving the quality of life in rural development
programmes so far has been through the direct intervention programmes
of the government and its agencies. This aggressive spirit in the rural
development programme with a focus on home ownership and housing
must continue until such time when country living becomes fashionable
and the private sector responds to demand willingly.
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CHAPTER 8

Bumiputera House
Ownership:
The Industry Viewpoint

Lawrence Chan

Bumiputera house ownership is generally regulated by the quotas set by
state governments requiring developers to reserve 30 per cent of the
developed units for sale to Bumiputera purchasers at discounted prices
ranging from 5-15 per cent off market sales prices. This quota was
imposed in line with the government’s objectives to enable more
Bumiputeras to own houses and to promote greater interaction among
the various ethnic groups of Malaysia so as to bring about multi-ethnic
communities. As key players in the industry, private sector housing
developers fully support the government’s efforts in meeting these
objectives. However, it is strongly felt that certain aspects of the
Bumiputera quota imposition in housing development pose serious
problems which may hamper the growth of the industry if no immediate
and effective remedial actions are taken.

Challenges faced by the industry

Since land is a state matter, policies pertaining to land, including those
related to Bumiputera quotas, differ from state to state. Nevertheless,
irrespective of where the developments are being undertaken, the
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following problems are the biggest challenges commonly faced by the
industry.

Bumiputera quota units and their release mechanisms

When Bumiputera quota housing units cannot be sold, developers are faced
with the burden of higher holding costs. To secure the release of unsold
Bumiputera units is a tedious and long process in many states of Malaysia.
State governments have various guidelines on the actions to be taken
by developers before they can apply for release of the Bumiputera quota
status, including requiring developers to:
® Place a certain number of insertions of media advertisements of
specified sizes publicising the availability of Bumiputera units;
® Show confirmation that the construction stage of the project has
reached at least 50 per cent;

e Allow sales of such units to be undertaken by state agencies for a fee;

® Submit reports on the sales progress of Bumiputera units;

® Make announcements through the electronic media (radio) about the
availability of such Bumiputera units;

e Confirm that non-Bumiputera units are sold out; and

® Show proof that they have tried their best to market the Bumiputera
quota units without success.

In general, the time frame before developers can appeal for the release
of Bumiputera units is between six months to 12 months from the date of
the launching of sales. However, it is pertinent to note that even after this
period of time has lapsed, release is not automatically given and is subject
to the state government’s approval.

Some states, such as Melaka, have established independent agencies to
handle Bumiputera quotaissues. In Melaka a Bumiputera company, Pertam
(Perbadanan Kemajuan Tanah Adat Melayu), was formed ostensibly to deal
with the Bumiputera quota issue. The company is entrusted with the task
of assisting developers to find buyers for unsold Bumiputera lots and giving
advice and making recommendations to the Chief Minister for the release
of Bumiputera lots.

In Johor, the state government imposes a 7.5 per cent fee on developers
to secure the release of unsold Bumiputera units on top of a two per cent sales
commission. The 7.5 per cent fee payable to the state government is reportedly
to be used for the construction of infrastructure and public amenities.

In projects where the percentage of Bumiputera quota is high or in
locations not favoured by Bumiputera purchasers, developers would have to
bear the heavy financial burden of high holding costs. With the additional two
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per cent sales commission, the registration fee of RM 1,500 in Melaka and the
7.5 per cent service fee in Johor, there would be a tendency for house prices in
other categories to be increased to make it viable for the developer to subsidise
the quotas for Bumiputera units and the low-cost housing units.

Pricing for Bumiputera buyers

Bumiputera purchasers are usually given a five per cent discount off the market
sales price irrespective of the types of houses except in Johor which gives a 15
per cent discount for all categories of housing except low-cost housing. This
means discounts are not only given for purchases of lower-end market
segments butalso upmarket properties. Generally, buyers who can afford such
upmarket houses would have attained a certain economic status and such
discounted pricing is a bonus rather than an aid to them in the acquisition of
the properties. Therefore, there should be a review of this policy to ensure that
privileges such as discounts are given only to deserving parties.

Scarcity of land

The availability of non-Malay reserve land for housing developments,
which allow the sale of houses to non-Bumiputeras, 1s getting scarce
and is critical in some states such as Terengganu, Kelantan and Kedah,
due to the large percentage of Malay reservation lands in urban areas. In
addition, the scarcity of non-Malay reserve land in these areas has
resulted in an increase in land prices and subsequently land cost per
housing unit, especially for low-cost housing.

Medium and low-cost housing

Provision of mediumand low-cost housing for the Bumiputera sector has been
allocated under the Bumiputera quota. Demand for such units is very good,
especially for low-cost houses, and Bumiputera lots are usually snapped up
first. The same goes for low medium-cost housing costing between RM25,001
to RM60,000 per uni, especially in Malay-dominated locations.

In the case of medium-cost houses costing more than RM60,000,
demand from the Bumiputera sector is relatively lower. This may be mainly
due to the following reasons:
® Low preference for the locations;

e lack of affordability by Bumiputera purchasers (a purchaser of a

RM100,000 property has to earn a monthly household income of

around RM3,000);
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® The tendency of Bumiputera purchasers to buy only for long term
investment and not speculation. (Bumiputera purchasers usually
buy houses for long-term investment and, due to financial
constraints, can buy only one or two units in their lifetime. Buying
for speculation is rare among Bumiputeras and thus this does not
create expansion in demand).

Conclusion and recommendations

The Bumiputera quota is undoubtedly an effective way of promoting social
integration and assisting house ownership by Bumiputeras. However, in
view of the various issues which could adversely affect the growth of the
housing construction industry, a review of various procedures and
requirements of the quota is necessary to ensure that the objective of the
quota is met without jeopardising the industry as a whole.

Release of Bumiputera quota units

Genuine cases of unsold Bumiputera units should be automatically
released after all the requirements have been met. This would be a more
professional approach in handling the matter as developers would have
done their best to provide potential Bumiputera purchasers the opportu-
nity for house ownership. Such scheduled releases would enable develop-
ers to plan their projects more efficiently and ease cash flow problems.

Discounts for Bumiputera buyers

Discounts for Bumiputera purchasers should be limited to properties
within a certain price range as buyers of the higher-end properties would
have achieved a certain level of economic status and would therefore not
require special discounts in prices.

Service charges for release of Bumiputera quotas

Developers, in providing Bumiputera quota housing units, are exercising
theirsocial responsibilities in meeting the objectives set by the government.
Therefore, itis only fair that state authorities or otheragencies representing
them recognise this and return the gesture by not charging exorbitant fees
for the release of unsold Bumiputera units. While a two per cent sales
commission may be fair and reasonable, other registration charges or
service fees should not be imposed.
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Establishment of a special trust fund

Lastly, to assist Bumiputera house ownership, state and federal govern-
ments should consider settingup aspecial trust fund to purchase Bumiputera
quota units for subsequent rental or sale to Bumiputera purchasers.
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Bumiputera House
Ownership and Participation
and Other Issues Relating to
the Housing Industry

Salleh Buang

This chapter is divided into two parts to focus discussion on the statutory
provisions, and the current issues affecting the housing industry. The first
part on statutory provisions explains the impact of two principal legislative
acts —the Housing Developers (Control and Licensing) Act 1966 and the
six separate enactments relating to Malay reserve land. It examines the
scope, rationale, strengths, weaknesses and limitations of these legislation
and makes recommendations for their future improvement. The second
part looks at various critical issues affecting the housing industry in
Malaysia, and makes the recommendation that housing should not only be
atfordable but also be quality homes. It examines the current status of the
Bumiputera quota in housing and the manner of its enforcement in the
various states. Other issues considered are low-cost housing, incentives for
private sector developers to undertake low-cost housing and recent deve-
lopments affecting this sector of the housing industry. The chapter con-
cludes with a re-appraisal of the national housing policy. It takes a fresh
look at the enabling role of the governments, the safety of housing estates,
the limitations, if any, on multiple house ownership, the environment, the
lack of Bumiputera participation as developers and possible incentives that
may be offered to them to accelerate their participation.
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. THE STATUTORY POSITION

The housing developers
The governing law

There is no comprehensive Code or Act of Parliament specifically governing
the housing industry or the house-owning public in Malaysia. What we have
is the Housing Developers (Control and Licensing) Act 1966 (Act 118),
passed by Parliament principally to redress the malpractices of the then infant
housing industry, to regulate the activities of housing developers and to
protect house buyers. Apart from the 1966 Act, which came into force on
August 29, 1969, we have a host of other legislation which is enforced, not
directly by the Ministry of Housing and Local Government, but by other
ministries and state authorities.

A point that is lacking in the 1966 Act is that it applies only to
Peninsular Malaysia. It had not, since its inception, been made applicable to
Sabah and Sarawak, and the status quo regrettably remains until today. This
is admittedly an unhappy state of affairs, which has prompted several
quarters to ask (rather cynically) whether Malaysia is truly one and a single
nation, or a country divided into three parts.

Asof mid-1997, there is no indication when, if at all, and whether the Act
will be extended and made uniformly applicable to Sabah and Sarawak as well.

Subsidiary legislation

Apartfrom the principal Act, the housing legislation in Peninsular Malaysia
1s contained in two other important regulations, namely the Housing
Developers (Control and Licensing) Regulations 1989, and the Housing
Developers (Housing Development Account) Regulations 1991.

The 1989 Regulations wereamarked improvement on the 1982 Regulations,
which had earlier repealed the Housing Developers (Control and Licensing)
Rules 1970." The 1970 Rules were in fact the first legal ground rules laid down
by the federal government to regulate the housing industry.

Inretrospect, the 1966 Actand the 1970 Rules could be regarded as the
first attempt at putting together a coherent and comprehensive body of
laws to regulate the housing industry in this country. Prior to that, the
domestic housing industry was completely unregulated. Any RM2 com-
pany can start a housing project (at times even without owning any piece

1. PU (A) 268/70, which came into force on July 15, 1970.

CAGAMAS Book_201-400.indd 274 3/3/14 7:05 PM



Bumiputera House Ownership and Participation and 275
Other Issues Relating to the Housing Industry

of property), put up its signboard on an empty piece of land, and imme-
diately start collecting booking fees from eager house buyers.

Main objective of the law

It is necessary to remember, and understand, the antecedent history of the
local housing law to appreciate fully the declared objective of the 1966 Act,
as judicially recognised and enunciated in several cases (discussed below)—
which is ‘to protect the interest of purchasers’.

However, an amendment to the 1989 Regulations passed in 1994 (in
force since August 1, 1994) has made house buyers wonder whether the law
has changed direction — from one primarily protecting the purchaser’s
interest to one maintainingabalance between the interests of the purchasers
and those of the developer.

The 1994 amendment was passed to put to rest a judicial conflict
regarding the actual meaning of the developer’s duty to provide the
‘connection of water and electricity supply to completed houses’. This
legislative answer to resolve a judicial conflict is nothing new, but in the
context of the 1966 Act, it has been viewed as a step backward in protecting
housing purchasers. This will be discussed in greater detail later.

Another watershed in the history of the housing law in this country is the
huge unprecedented number of abandoned housing projects towards the close
of the 1980s - principally due to mismanagement by the developers. This led to
the passing of the 1991 Regulations, which came into force on August 26, 1991.

What about the future?

InJuly 1995, the legal adviser to the Ministry of Housing and Local
Government was quoted as saying that the 1989 Regulations would,
from time to time, ‘be amended to accommodate the wishes of the
environmental group’.?

Scope of the 1966 Act

The Preamble to the Actstates thatits principal objective is the ‘controland
licensing’ of ‘the business of housing development’ in Malaysia and for
matters connected therewith.

“The business of housing development” is defined in section 3 of the
Act as ‘the business of developing or providing monies for the developing

2. Housing and Local Government Ministry Legal Adviser Pritam Singh, in a Seminar
organised by the Housing Developers Association Malaysia on July 17, 1995 in
Petaling Jaya, Selangor.

CAGAMAS Book_201-400.indd 275 3/3/14 7:05 PM



276 Housing the Nation: A Definitive Study

or purchasing, or of partly developing and partly providing monies for
purchasing, more than four units of housing accommodation which will be
or are erected by such development...’

The above definition cannot be taken inits literal sense because the business
of ‘providing monies’ per se (though specifically for ‘developing’ or ‘purchasing’)
is not intended to be, and never has been, covered by the 1966 Act.

The expression ‘housingaccommodation” has been specifically defined
in the Act to include ‘any building, tenement or messuage which is wholly
or principally constructed, adapted or intended for human habitation or
partly for human habitation and partly for business premises...’

In essence, the Act only applies to cases where a housing developer 1s
undertaking the development of at least five units of ‘housing
accommodation’, thatis, complete housing units (houses, flats, apartments)
or partly houses and partly shops or offices.

Thus, ifa developer were to build a three-storey building where the ground
floor is a flatted factory, the first floor is a shop premise and the second (top)
flooris an office, the project will not be covered by the Act. Consequently, the
purchaser of such properties will not be protected. His position vis-a-vis the
developer will be based purely on contract law. Here lies, as always, the
potential for abuse of the weaker party by the stronger party.

Would the law be enlarged in its scope in the future to cover such a
scenario? Will a separate legislation be passed? Since many of these aspects
are still shrouded in uncertainty and speculation, this is one area of the law
that the Ministry of Housing and Local Government should consider.

Applicability of the Act

Itisregrettable that the 1966 Actis not made applicable to bodies registered
or incorporated under any written law relating to co-operative societies as
speltoutinsection2(1)(a). This means thatall housing projects undertaken
by co-operative bodies are not governed by the 1966 Act.

Likewise, it is also regrettable that the Act does not apply to housing
projects undertaken by statutory bodies or agencies of the federal or state
governments: section 2(1)(b).Consequently, all housing projects under-
taken by public sector agencies such as the State Economic Development
Corporations (SEDCs) are not governed by the 1966 Act.

The question which inevitably arises is therefore, if we accept that the
stated objective of the 1966 Act is to protect purchasers (see the several cases
discussed below), should we allow this state of affairs to continue indefinitely?

If weare to practise accountability atall levels of society, should not the
public sector agencies be also covered by the Act and be made accountable
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(just like any other private developers) to their purchasers for any short-
comings and omissions?

Protecting the purchasers

In aleading case from the Klang valley area, SEA Housing Sdn Bhd v Lee Pob
Choo (1982) 2MLJ 31, the purchaser sued the developer for breach of contract
and for delivery of the issue document of title toa house he had purchased from
the developer. The house in question was completed after 23 months, instead
of 18 months as stated in the Sale and Purchase Agreement. The issue before
the court was whether the developer could be excused for the delay, due to
acute shortage of building materials, a state of affairs which was then public
knowledge. The developer had relied on Clause 32 in the agreement which
purported to exempt him if non-fulfilment of any terms of the agreement was
caused by circumstances beyond his control.

At the High Court, the trial judge held that the 1966 Act and the 1970
Rules were passed by the authorities to protect the interests of the public
and the developer could not contract out of the Rules. Upon appeal to the
Federal Court, the appeal was dismissed.

Role of Ministry of Housing and Local Government

Section 11 of the Actisa good example of the principal legislative intent
of the 1966 Act - to protect the interests of the purchasers. Under this
section, whenever it becomes apparent to the Controller of Housing
(either through investigation or information) that the developer has
become unable to meet his obligations to his purchasers, is about to
suspend his building operations or is carrying on his business in a
manner detrimental to the interests of his purchasers, the Minister is
empowered by law to give several directions to the housing developer
or take such other measures as he may deem necessary. These directions,
when given, must be complied with. The directions which the Minister
can issue under this provision include:
® Directingthedeveloper torectify or resolve any matter or circumstances;
® Appointing a person to advise the developer in the conduct of his
business;
® Appointinga company to assume control and carry on the business of
the developer upon such terms and conditions as the Minister may
determine (with the concurrence of the Minister of Finance);
e Directing the developer to presenta petition to the High Court for the
winding up of his business; or
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e Taking such other actions as the Minister may consider necessary.

It is an open question whether the Minister has fully invoked section
11 of the Actin the past when there were definite signs that developers were
facing difficulty in continuing or completing their projects. In many cases,
regrettably, actions taken were too little and too late.

If section 11 of the Act had been fully resorted to by the Ministry of
Housing and Local Government, it is questionable whether the scale of
abandoned housing projects in the 1980s would have reached such
catastrophic proportions.

Implications of section 12

Section 12 of the Act states that the Minister may give a housing developer
‘such directions as he considers fit and proper for purpose of ensuring
compliance’ with the Act. Such directions (which shall be given in writing)
are binding on the licensed developer — in other words, they must be
complied with by the developer to whom such directions had been given.

Unfortunately, despite the apparently wide scope of the provisions,
the courts have placed a narrow interpretation on it.

In Public Prosecutor v Anamaly a/l Narayanan (1989)1 MLJ 45, the
issue before the Seremban High Court was whether the Minister is
empowered under section 12 of the Act to issue a ‘direction’ to the
developer to make refunds to 16 purchasers.’ The developer in this case had
failed to start his housing project and the distressed purchasers had
demanded the refund of their payments. When the developer refused or
failedto do so, the purchasers had sought the assistance of the Minister. The
Minister had directed the developer, pursuant to his powers under section
12 of the Act, to refund the purchasers’ payments. When the developer still
failed to do so, he was brought to court to face criminal charges.

Justice Mustapha Hussain held that the Minister had no such power to
orderthe developer to refund the purchasers’ money. The Public Prosecutor
did not appeal and, since this decision by the Seremban High Court has
never been overruled in any subsequent cases, the decision must be
regarded as the abiding law.

Regrettably, noaction had been taken by the Ministry since then toinitiate
any amendment (improvement) to this provision. If a similar situation were to
arise in the future, the Minister would continue to be powerless to assist
housing purchasers.

3. The marginal note of the section states ‘Powers of the Minister to give general
directions’ (emphasis added).
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In April 1997, an unlicensed developer in Kulim, Kedah had been
collecting ‘booking fees’ from several would-be purchasers. While such
actions are clearly illegal under the law and the fraudulent developer could
be hauled to court to face criminal charges and, upon conviction, be
punished accordingly; this would not be of much help to the purchasers
who wish to get their money back. If the purchasers were to seek the
Minister’s help (as in the Seremban case) to get their refund from the
developer, the end result would be the same. The Minister would be
powerless to act under section 12 to assist them.

Licensing of developers

A housing developer must be in possession of a valid licence issued under the
Act before he undertakes any housing development: section 5(1). A licence is
required for each housing development. Where a housing developmentis to be
undertaken in phases, a licence is required for each and every phase of such
housing development as spelt out in Regulation 3(5) of the 1989 Regulations.

In Keng Soon Finance Bbd v MK Retnam Holdings Sdn Bhd & Anor
(1989) 1 MLJ 457, Lord Oliver of Aylmerton said that to carry on a
‘business of housing development without a licence is a serious offence’.

There are stringent conditions imposed under the 1966 Act which must
be complied with before an applicant can be granted a licence. No licence will
be granted unless the company has an issued and paid-up capitalin cash of not
less than RM250,000 (if the applicant is a company) or has made a deposit with
the Controller of not less than RM 100,000 in cash or in the form of a bank
guarantee if the applicant is a ‘person or a body of persons’ (in other words, a
sole proprietorship or a partnership): section 6(1)(a) and (b).

While the figure of RM250,000 might appear to be sufficient in the late
1960s, is it still realistic today? Will an incorporated company having that
much paid-up capital be able to undertake a medium-size housing
development - say, a project consisting of over 100 units of terrace houses
covering a land area of 10 acres?

Even worse, will a sole proprietorship or a partnership having a
minimum capital of RM 100,000 be able financially to undertake the medium-
size development as stated above? It would seem to be timely to raise the
figure in section 6(1)(a) further, say to RM1 million, and to repeal and
expunge section 6(1)(b) from the statute book.

There has been no indication whether the Ministry of Housingand Local
Government has any plans to raise this RM250,000 ceiling. If such a move
were planned, it would have been politic to implement it in the late 1980s, in
the aftermath of the many cases of abandonment of housing projects.
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The Actalso requires that no member of the company or firm should have
been convicted ofan offence involving fraud ordishonesty orbean undischarged
bankrupt. However, Section 6(2) empowers the Minister, in his absolute
discretion, to waive any or all of the conditions mentioned above.

Revocation of licence

If, in the opinion of the Controller of Housing, any licensed housing
developeris carrying on his business in a manner detrimental to the interest
of his purchasers or to any member of the public, the Controller may,
subject to the procedure set out in section 14 of the Act (opportunity of
being heard), revoke the licence issued to the developer or suspend it for
such period as the Controller may determine: section 13(a).

Likewise, the Controller may either revoke the licence or suspend it if,
in his opinion, the developer has insufficient assets to cover his liabilities,
has contravened any provisions of the Act or has ceased to carry on housing
development in Peninsular Malaysia: section 13(b).

Any developer who carries out any housing development without
having been duly licensed under section 5 or fails to comply with any of the
conditions imposed on the licence shall be guilty of an offence and shall, on
conviction, be liable to a fine of not less than RM 10,000 but not exceeding
RM100,000 or imprisonment not exceeding five years or both: section 18.
This enhanced penalty was the result of an amendment made effective from
December 1, 1988.

Duties of developers

Section 7 of the Act requires the developer:

(a) Within four weeks of making any alterations in any of the documents
submitted to the Controller under section 5(3), to furnish to the
Controller written particulars of such alterations;

(b) Toexhibit,atalltimes, inaconspicuous position in any office or branch
office, a copy of his last audited balance sheet and the names and
particulars of each person who has the control and management of the
business of the company;

(¢) To keep such accounting and other records as will sufficiently explain
the transactions and financial position of the companys;

(d) To appoint auditors each year to carry out the annual audit;

(e) Within three months of the close of the company’s financial year, to
send to the Controller a copy of the auditor’s report prepared under
section 9 of the Act;
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(f) To send a statement in the prescribed form to the Controller twice a
year, not later than January 21 and July 21 of each year; and

(g) To inform the Controller where he considers that he is likely to
become unable to meet his obligations to the purchasers.

These are onerous obligations indeed and a question that had arisen in
the past was how thorough and consistent had the Ministry been in
enforcing these stringent provisions of the law?

According to Ministry of Housing and Local Government statistics,
the number of prosecutions conducted in the past several years were as
follows:*
® 1990: 18 prosecutions
1991: 28 prosecutions
1992: 12 prosecutions
1993: 94 prosecutions
1994: 167 prosecutions
1995 (January to June): 200 cases filed in court
From 1993-96, the Ministry of Housing and Local Government had
collected a total of RM 1.3 million in fines {rom defaulting developers in
536 cases out of 622 prosecutions filed before the courts.* These prosecu-
tions were the result of 1,698 complaints from house buyers lodged with
the Ministry.

Ministry statistics show that out of the 622 cases filed in court, the
offences most frequently committed by the developers were:
® Advertising the sale of housmg units without a permit;

e Carrying out housing projects without a valid licence;

e® Not having a Housing Development Account; and

® Receiving deposits before a formal Sale and Purchase Agreement has
been signed.

If the house buyers in the 1980s had been similarly active in lodging
their complaints in time with the Ministry and the Ministry had been able
to take effective and concerted enforcement then, the number of aban-
doned housing projects would perhaps not have been so large.

According to media reports, the rehabilitation of 424 abandoned
housing projects (mid-1993 figures) was initially only marginally success-
ful. Less than half (about 190 stalled projects) could be fully rehabilitated,

4. Figures provided by Ambalawan Suppiah, Assistant Secretary, Control and Enforce-
ment Division, Ministry of Housing and Local Government, ata Housing Developers
Association Malaysia Seminar on July 13, 1995.

5. Berita Harian Online, April 1, 1997, Berita Harian Internet website.
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at a staggering cost of RM1.85 billion. In that initial exercise, some 32,686
units were completed, bringing cheer to some 22,850 purchasers.®

Much later, some 50 other projects were rehabilitated, at a cost of
RM1.2 billion. Unfortunately, the rest could not be revived, with 116 of
these abandoned projects classified by the Ministry of Housing and Local
Government as being ‘beyond rescue’

A recent report said that the Sabah state government had been able to
rehabilitate five housing projects abandoned by their developers. The
rehabilitation exercise was carried out by a state-owned corporation esta-
blished in 1995.

Regrettably, notall states in Malaysia had taken the initiative shown by
the Sabah state government. Apart from expressing their sympathies to the
aggrieved purchasers, most state governments did not do anything to assist.

Housing Development Account

Section 7A of the Act (a new provision inserted by Act A703 with effect
from December 1, 1988) requires the developer to open and maintain a
Housing Development Account. Under this provision, unless the developer
1s undertaking the project on a ‘build-then-sell’ basis, he is required to open
and maintain a Housing Development Account with a bank or a finance
company for each housing development undertaken by him. The deadline
for opening the account was August 31, 1991.

Where the housing project is developed in phases, the developer is
required to openand keep suchanaccount for each phase of the project. The
developer is required to put into the account all payments received by him
from the sale of the housing accommodation in the project and any other
sum which may be required by any regulations made under the Act to be
paid into such an account. The developer is not allowed to withdraw from
the account except as authorised by the Housing Developers (Housing
Development Account) Regulations 1991.

Section 7A was enacted specially to solve a growing problem of
the 1980s — developers who siphoned off funds from projects which
were currently in progress to other ‘ventures’ including for personal
use and gratification. The Ministry of Housing and Local Government

6.  The rehabilitation of abandoned housing projects was carried out with funds
made available initially by Bank Negara Malaysia (RM500 million) and later by
the Ministry of Finance (totalling RM1.6 billion).

7. Berita Harian, March 22, 1993.
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has stated that the provision has been largely successful in puttinga
stop to this unhealthy practice.

Section 7A does notapply if ahousing developer undertakes his project
on a ‘build-then-sell’ basis. While such a system clearly benefits the house
buyer (who can actually see and inspect the property before parting with a
single sen of the purchase price), not many developers, including public
sector agencies, are willing to implement this because not many financiers
are prepared to provide financing.

If the average low-wage Malaysian, buying a RM30,000 Kancil car
on hire-purchase can actually see and test-drive the vehicle which he
intends to buy, why can’t or why shouldn’t he be given the similar
opportunity to inspect adream home he intends to buy, say a RM25,000
low-cost house?

If the 1966 Actis viewed as the legislature’s maiden attempt to protect
the interest of purchasers, it would seem timely to revise and update the
Act, and come up with provisions that would no longer require purchasers
to finance their developers who would, instead, have to secure their own
financing and be allowed to sell housing units only on completion.

Asapilot project, low-cost and medium-cost houses under RM 60,000
can be subject to the ‘build-then-sell’ basis, with the developer given a free
hand to enjoy the present status quo in respect of the more expensive
housing units.

Sale and Purchase Agreement

Since the Actisintended as a consumer-oriented legislation, the common

law doctrine of ‘freedom of contract” does not apply to the Sale and

Purchase Agreement between a housing developer and the purchaser.

Their contractual relationship is regulated by law and the two parties can

only be allowed to enter into a standard Sale and Purchase Agreement as

stipulated in the law.
Regulation 11 of the Housing Developers (Control and Licensing)

Regulations 1989 states:

(1) Every contract of sale and purchase of a housing accommodation
together with the subdivided portion of land appurtenant thereto
shall be in the form prescribed in Schedule G and where the
contract of sale is for the sale and purchase of a housing accommo-
dation in a subdivided building, it shall be in the form prescribed in
Schedule H.

(2) No housing developer shall collect any payment by whatever name
called except as prescribed by the contract of sale.

CAGAMAS Book_201-400.indd 283 3/3/14 7:05 PM



284 Housing the Nation: A Definitive Study

The intention behind Regulation 11 is obvious — no housing
developer is allowed to ‘contract out’ of his obligations under the law.
No sum of money can be collected by the developer until the parties
have signed the Sale and Purchase Agreement and thereafter further
payments can only be collected in accordance with the terms of the Sale
and Purchase Agreement.

Regrettably, however, a large section of the general public is still ignorant
of thelaw. Asaresult, thereare cases of housing developers collecting ‘booking
fees” from unsuspecting purchasers. Some of these developers had not even
obtained the necessary approvals from the relevant authorities for their
housing projects and the necessary developer’s licence and advertising permit
from the Ministry of Housing and Local Government. Such a case was
reported in Kulim, Kedah as recently as May 1997.

The duties of the developer under the standard Sale and Purchase
Agreement can be briefly summarised as follows:

(a) Tosellthe property free fromany restrictions and encumbrances other
than those conditions expressed or implied affecting the title;

(b) Uponexecution of theagreement, not to encumber the property save with
the prior approval of the purchaser; and to undertake that the property
shall be rendered free from any encumbrance immediately prior to the
handing over of vacant possession of the building to the purchaser;

(c) To complete the construction of the house on time, as para 7 of the
standard Sale and Purchase Agreement (see Schedules G and H) states
that “Time shall be the essence of the contract in relation to all
provisions of this Agreement’. For standard housing units, the period
of completion and handing over vacant possession is 24 months (para
20 of Schedule G) while for sub-divided buildings,
the period is 36 months (para 24 of Schedule H);

(d) To obtain the issuance of a separate document of title (para 10 of
Schedule G), and in the case of a sub-divided building, to obtain a
separate strata title (para 10 of Schedule H);

(e) To execute a valid and registrable memorandum of transfer of the
property to the purchaser (subject to the payment of the purchase
price by the purchaser);

(f) To construct the building in a ‘good and workmanlike manner’ in
accordance with the description set out in the Fourth Schedule to the
agreement and in accordance with the plans approved by the relevant
authorities;

(g) To construct the infrastructure, including roads, driveways, drains,
culverts, water mains and sewerage plants serving the housing project
as a whole in accordance with the requirements and standards of the
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relevant authorities, and to maintain and upkeep the same (with the
purchaser having to contribute to the costs of such upkeep) until they
are taken over by the relevant authorities;

(h) To provide services, including refuse collection, cleaning of public drains
and grass cutting on the road reserves, from the time of handing over of
vacant possession until the same is taken over by the relevant authorities
(with the purchaser having to contribute a fair proportion of the cost);

(i) Tolayall necessary water, electricity and sewerage mains to serve the housing
project, and to apply for the connection of internal water, electricity, sanitary
and gas installations (if any) of the building to the mains -but not obliged to
ensure that there is water and electricity flowing into the building upon its
completion (the effect of an amendment in the Regulations in 1994);

(j) Tocomply with ‘any written law for the time being in force’ (a number
of developers have been taken to court for contravening several
provisions of the Environmental Quality Act 1974 and the Occupa-
tional Safety and Health Act 1994);

(k) To apply for certificates of fitness (CF) of occupation and, to ensure that
there shall be no delay in the issuance of such certificates, the developer is
required to ‘duly comply with the requirements’ of the relevant authorities;

() To remedy defects, shrinkage and other faults during the defects
liability period (18 months after handing over of vacant possession of
the building to the purchaser).

So much for the law in theory. In practice, let us look at how it is
actually being implemented.

Problem of water and electricity supply

This is one area where uncertainty in the law has led to a lot of pain and
suffering on the part of house purchasers.

Until the 1989 Regulations were amended in 1994 (effective from
August 1, 1994), there was some doubt to whether or not ‘completion’
means that water and electricity supply has been connected to the building
—1in other words, whether water and electricity supply is actually available
on the premises. Judicial decisions on the matter have been evenly divided.

In Kandasamy a/l Sreenivasagam v Syarikat Muzwina Development
Sdn Bhd (1990) 1 MLJ 15, Justice Abdul Malek held that vacant
possession must include electricity and water.

In Charles Muriel (f) v Newacres Sdn Bhd (1994)2 AMR 23:1145, the
same issue came before the Shah Alam High Court, upon hearing an appeal
from the decision of a Sessions Judge. Justice Abu Mansor held that vacant
possession must include electricity and water.
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However, in Tay Ket @ Chan Kong Seong v Bumibakti Development
Sdn Bhd (1994) 2 AMR 35:1833, Justice Wan Adnan expressed a different
opinion. The judge held that under the 1982 Regulations (the applicable law
to the case), the developer (defendant) had duly fulfilled its obligations ‘as
soon as the defendants had energised the sub-station to enable electricity
to be connected to all the houses in the project’.

In Salmah binti Sulaiman & Anor v Metroplex Development Sdn Bhd
(1994) 3 AMR 47:2514, Justice Siti Norma held that under the applicable law
to the case — Rule 12(1)(1) of the 1970 Rules — the developer’s obligation:

..i1s only to connect the outside electricity and water mains to the internal
electricity and water mains and not to the flow of water and electricity,
for which deposits had to be made to the appropriate authorities and
there may well bea delay in the tendering of such deposits, not tomention
the delay that may be caused by the authorities concerned in the actual
supply of such amenities.

In Hoya Holding Sdn Bhd v Chia Thin Hing & Anor (1994) 3 AMR
48:2532, Justice Abdul Malik Ishak said that:

In my judgment ... there must be water and electricity supplies actually
running through the internal water pipes, electric lines and power lines in
the dwelling house before the question whether or not vacant possession
has been delivered could be considered.

Malaysian house buyers must surely insist and expect that the
handing over of vacant possession of completed houses can only be
effected if and only if the water and electricity meters have been installed
and energized within the completed houses. This seems to be the trend
and thinking of the Malaysian Courts...

While the legal uncertainty (and contradictory case-law) continues
unresolved, the purchasers’ problem was further aggravated by the attitude
of most local authorities that as long as the completed houses have not been
issued with certificates of fitness for occupation, the authorities will not
allow water and electricity to be connected to the premises. In 1993,
Selangor Waterworks Department director Liew Wai Kiat was reported as
saying that water supply will not be connected to phase two of Taman
Pandan Mewah houses in Ampang until the certificates of fitness have been
issued by the local authorities. He was quoted saying, “The only way for
them to get their water supply is to produce the certificate of fitness™.?

8. New Straits Times, December 28, 1993.
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Thisunhappy state of affairs has made victims of innocent people. Consider,
for example, the plight of purchasers of low-cost flats in Taman Muliajaya,
Ampang Tasik, who had reportedly been left ‘high and dry’ for 18 months after
the developer had given them ‘vacant possession’ of their properties.’

The uncertainty, for better or for worse, was finally resolved in the
1994 amendment. For housing projects launched after the amendment
came into force (August 1, 1994), the developer is only required to ensure
that waterand electricity supply is ‘ready for connection’. The phrase ‘ready
for connection” has been defined in the amended regulations to mean:
® Water and electrical fittings have been installed by the developer;
® The fittings have been tested and commissioned by the appropriate

authority; and
® Supply is available for tapping into individual homes.

While the amendment is welcomed in having finally resolved the
uncertainty, the substance of the amendment can hardly be said to be good
news for house purchasers.

Problem with certificates of fitness

This is the second area which has caused immeasurable anxiety and distress to

house purchasers.

The local judiciary is generally in agreement that “The certificate of
fitness for occupation is... distinct and separate from the issue of vacant
possession...” as cited in Syarikat Lean Hup (Liew Brothers) Sdn Bhd v
Cheow Chang Thai (1988) 3 MLJ 221.

In South East Asia Brickworks Sdn Bhd v Maria Antonette (1974) 2
ML]J 46, Justice Abdul Hamid (as he then was) said that ‘completion’
does not mean that the developer must have obtained a certificate of
fitness for occupation of the building. In the judge’s opinion, to do so
would be to import ‘a term which was not within contemplation of the
parties and would have the effect of frustrating the contract’.

As far as the purchaser is concerned, the legal position with regard to
completion of the house, vacant possession and the issuance of certificates of
fitness may be summed up as follows:

(a) Within 24 months (or 36 months in the case of subdivided buildings),
the property bought by the purchaser must be completed by the
developer and handed over to the buyer. Keys must be given to the
purchaser. It does not follow that the purchaser can immediately

9. Malay Mail, April 5, 1993.

CAGAMAS Book_201-400.indd 287 3/3/14 7:05 PM



288 Housing the Nation: A Definitive Study

occupy the house, that is, not until and unless the certificate of fitness

has been issued by the authorities.

(b) Itwasoriginally thought that waterand electricity supply must actually
be connected to, and flowing in, the building when vacant possession
is handed over to the purchaser. Effective from August 1, 1994, the
legal uncertainty has been put to rest — the developer now knows that
he need not discharge that duty to the purchaser.

(c) Everything that needs to be done by the developer must have been
done to comply with the requirements of the appropriate authority for
the issuanceof a certificate of fitness.However, the developer is not
required to guarantee when the certificate of fitness will be issued.
The problem for the purchaser is that, as long as the certificate of fitness

has notbeen issued by the relevant local authority, he cannot legally occupy the

house, even though in law he ‘is deemed” to have taken delivery of the house.

In one case at the end of 1993, some 100 house buyers of Bandar
Puchong Jaya still could not get their certificates of fitness because the
developer had not built an access road as outlined in the development plan.
What the developer did in this case was to upgrade an existing temporary
access road. !

Media reports in late 1993 highlighted the fact that some 200 buildings
in Kuala Lumpur were issued with temporary certificates of fitness. The
question 1s, how temporary is temporary? It would appear that in some
cases, the temporary certificates were renewed as many as six times.

The causes for the delay in issuing the certificates of fitness had been
attributed to several things such as non-completion of drainage and sewerage
worksand landscaping, non-payment of development charges, unauthorised
alterations and failure to clear the site.

In another case, the Hulu Langat District Council said it would not
issue a certificate of fitness to a condominium project until the developer
has satisfied the authorities that it has taken appropriate ‘safety measures’
for the project."

Although local authorities had in the past been urged by the Ministry
of Housing and Local Government to issue temporary certificates of
fitness in certain cases which merit such an issuance, the Ministry an-
nounced in early 1997 that such a practice was to be discontinued. Deve-
lopers and purchasers believe that irrelevant conditions imposed by many
local authorities ‘have resulted in delayed issuance of certificates of fitness

10. New Straits Times, December 9, 1993.
11, Utnsan Malaysia, August 28, 1995.
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for buildings throughout the country, preventing thousands of owners

from moving into their premises’. '? Some of the conditions considered

irrelevant include:

® Requirement of a Bumiputera quota;

® Developer to maintain sewerage system even after the issuance of
certificate of fitness;

® Developer to grow plants to a certain height; and

® Developer to carry out landscaping works.

On January 10, 1996, the Cabinet directed all local authorities to issue
certificates of fitness within 14 days of a building having metaall structural and
legal requirements. This directive followed a joint study by the Ministry of
Housingand Local Governmentand the Malaysian Administrative Moderni-
sation and Management Planning Unit (Mampu), which found that many
house owners were compelled to wait for indefinite periods for certifcates of
fitness even though they had been given their keys by the developers.

Local authorities should emulate the Kuantan Municipal Council. In
March 1997, the Housing Ministry confirmed that the Kuantan local
authority was able to issue certificates of fitness within two days of the
application — provided all documents were in order.

Problem with encumbrances

Under the earlier 1970 Rules, the developer was not allowed to subject the land
to any encumbrances without the approval of the purchaser after the contract
of sale has been signed: rule 12(1)(a) and (b). If the purchaser gives his
approval, the developer had to ensure that the land would be free from any
encumbrances on the date when vacant possession of the property was to be
given to the purchaser. These provisions are now contained in the schedule to
the 1989 Regulations, in the form of a developer’s covenant to the purchaser.
The covenant is divided into two parts. First, the developer undertakes that
after the execution of the Sale and Purchase Agreement he will not charge the
land without any prior consent of the purchaser. Second, assuming he had
obtained the purchaser’s consent and had then charged the property, he must
discharge it immediately before he is required to deliver vacant possession of
the property to the buyer.

The rule of prudence to be observed when buying properties without
titles (whether they are sited on terra firma or are ‘bungalows in the air’) is
to ensure that the developer has a solid reputation. Law reports are littered
with many cases of purchasers being left in the lurch by developers — their

12.  New Straits Times, August 5, 1995.
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dream homes in shambles, their precious investments down the drain. This
happens when the developer is unable to proceed with the project and the
bridging financier has to commence foreclosure proceedings.

Defective bousing

In April 1994, Housing and Local Government Minister Datuk Dr Ting Chew
Peh commented that the ‘relevant professional bodies’ in the construction
industry should closely examine the reasons for their members ‘not delivering
tully on the standards and ethics’. In a long-awaited move to arrest the decline
in standards, he said the Ministry will ‘tighten construction laws’ to ‘restore the
confidence in the industry’.

The Minister’s remarks on the local construction industry have a direct
bearing on the subject of housing because quality homes, as a finished
product, can only be delivered by a professional body of contractors. Such
homes cannot come into being without the latter.

Examples of defective houses arising from poor construction work are
legion. An example often cited is a major housing project, consisting of
1,800 low-cost flats and terrace houses at Bandar Indera Mahkota, Pahang,
which was undertaken by the Pahang State Economic Development
Corporation.” The contractor for the project was a joint-venture company
set up by the Pahang SEDC and a South Korean company. Soon after the
housing project was completed, complaints started surfacing — cracked
walls and floors, collapsing door frames, generally shoddy workmanship,
sub-standard building materials, cement bags and styrofoam stuffed into
walls instead of bricks, and shoddy wiring which short-circuited when rain
water seeped in. The project was ultimately condemned as unsafe and the
residents were resettled by the SEDC.

Several quarters have suggested to the authorities to consider enacting
a legislation similar to the United Kingdom Defective Premises Act 1972.
The Housing and Local Government Ministry has not indicated whether it
is prepared to introduce this in the near future.

On May 12, 1994, the Housing and Local Government Minister said
that complaints on housing projects have increased due to the correspond-
ing increase in the number of housing projects undertaken. Statistics
disclosed by the Ministry at a Housing Developers Association Malaysia
Seminar on July 13, 1995 showed the extent of the problem:
® 1990: 446 complaints
® 1991: 414 complaints

13.  New Straits Times, January 3, 1994,
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® 1992: 452 complaints

® 1993: 507 complaints

® 1994: 642 complaints

The normal complaints were shoddy workmanship, late delivery of houses,
inability to get the certificate of fitness on time, no water and electricity
connection, poor infrastructure works at the site and houses not built
according to specifications or in contravention of current regulations.

Attempts have been made to resolve the issue. Remedial steps taken
include requiring developers to submit statements and progress reports
every six months, and ad hoc site inspections by Ministry officials.

A promising sign surfaced in February 1997 when the Housing and
Local Government Minister announced the federal government’s offer
to provide incentives to developers to build ‘zero defect’ houses. It was
announced that a technical committee had been set up to draw up
guidelines for the scheme and that the types of incentives offered would
be publicised later. However, to date the guidelines have yet to be made
known to the public.

What have been publicised are statistics of complaints by purchasers
regarding defective housing. According to the Minister, the number of
complaints ‘had not decreased’ over the years. In 1996, Selangor had the
highest number of complaints with 433, followed by Kuala Lumpur with
177, Penang with 111 and Perak with 106.'*

Ensuring open spaces

Reports from several states, including Selangor, show that continuity in the
provision of open spaces in housing estates cannot be taken for granted.
When purchasers buy properties in a housing estate, they expect that open
spaces and recreational areas (as designated in the housing estate’s layout
plan at the time of purchase) will remain as they are over time. However, in
several housing projects, this was not the case. The open areas were
subsequently alienated, sometimes to the same developer and at times to
other enterprising applicants. What wasa green lung yesterday can turninto
a multi-storey apartment today.'?

14, Fordetailed statistics regarding complaints from house buyers for the period 1990-95, see
also Dr AB Marbeck, ‘The Legal and Administrative Framework for Promoting Healthy
House Development and Housing Finance: The Private Sector Viewpoint’, paper
presented at the National Housing Convention, Kuala Lumpur, May 26-27, 1997.

15.  New Straits Times, July 25, 1994,
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In the face of increasing complaints by distressed house owners, the
Housingand Local Government Minister finally took actionin March 1997
to request all state governments to discontinue the practice of degazetting
such open spaces and turning them into development sites. Commenting
on this, the Chief Minister of Penang was quoted as saying that he would
‘heed the Ministry’s advice’ but he wanted concrete and clearer guidelines.

In Selangor, the Menteri Besar acknowledged that land officers some-
times ‘overlooked’ and approved applications for development projects
without realising that the open areas had been gazetted for other purposes,
such as recreation. He agreed that open spaces must be left in their present
state and that land officers ‘must automatically reject applications to develop
them’. Asked about an instance in Subang Jaya, where approval had been
given to build a condominium project at a playground, the Menteri Besar
admitted that it was a mistake and said the matter had been duly rectified.™

Otbher applicable legislation

The Housing Developers Act 1966 is not the only legislation affecting
developers in the country. Another statute which has in recent times gained
equal prominence and demanded equal attention from the developers is the
Environmental Quality Act 1974.

An excellent example is the case of Puncak Permata Sdn Bhd, which
pleaded guilty to a charge (four counts) under section 22(1) of the Act for
discharging smoke and dust into the air by burning wooden construction
materials without a licence. Counsel for the developer told the court that the
open burning was carried out by one of its subcontractors. The subcontractor
had burnt the waste materials without supervision after the developer’s
engineer had left the constructionssite at the end of the day. The Sessions Court
imposed a fine of RM 10,000 or three months jail for each of the offences.

Among the other statutes affecting the housing developer are the
following (not an exhaustive list):

(a) Townand Country Planning Act 1976 (applicable to Peninsular Malaysia
only, since Sabah and Sarawak have their own respective legislation);
(b) Street, Drainage and Building Act 1974 (applicable to Peninsular

Malaysia only, since Sabah and Sarawak have their own Local Govern-

ment Ordinances);

(c) StrataTitles Act 1985 (for Peninsular Malaysia only. Sarawak has its own Strata

Titles Ordinance 1995 but there is no equivalent legislation in Sabah); and

16.  New Straits Times, March 19, 1997.
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(d) Uniform Building By-laws 1984.

Apart from primary and subsidiary legislation governing theiractivities,
housing developers are also required to conform to various guidelines
issued by the relevantauthorities. One of the latest guidelines issued by the
Housingand Local Government Ministry in May 1997 required developers
to take steps to ensure that the topography and vegetation at the development
site are preserved.

Malay reserve land
Need for Malay reservation land

In a speech delivered at the United Malays National Organisation (Umno)
General Assembly in October 1996, Prime Minister Dato’ Seri Dr Mahathir
Mohamad, said that ‘we (Malays) are here, living in our own country’ —which
means that ‘we are masters of our destiny, masters in our own country’. If that
is indeed true, then “Why do we need a Malay reservation?” he asked. It was a
question to which no one in the assembly had a good answer.

The Prime Minister added that if we were to visit the United States and
seek out pockets of poverty there, we would find them in the Red Indian
reservations. He asked whether the Malays could call these people, who were
compelled to settle in the reservations, ‘masters in their own lands’. Turning his
attention to the future, the Prime Minister promised that ‘One day, we will no
longer need such Malay reserve land. We want the Malays to be as well-off as
the others in this country and that all land will have the same economic value.’
Will that promise be fulfilled in the present generation or the next?

General overview of the law

What we have in Malaysia today is not just one law on Malay reserve land but
six separate pieces of legislation. For the former Federated Malay States
(Selangor, Perak, Negri Sembilan and Pahang), the law is contained in one
uniform legislation — the Malay Reservation Enactment (Cap 142), which had
been in force since 1913, and amended and updated from time to time. In
addition to that, we have five other state enactments — one each for the former
unfederated Malay states of Kelantan (1930), Kedah (1931), Perlis (1935),
Johore (1936) and Terengganu (1941). There is no equivalent law for Melaka,
Penang, Sabah and Sarawak although Melaka does have its Malay customary
land (MCL), estimated to be about a quarter of all alienated land in the state.

Admittedly, while there are differences in several aspects of the law, they
cannot be regarded as fundamental in nature. Generally there are common
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threads running through the fabric of the law in the Cap 142 and the other five

state enactments. These similarities are summarised as follows:

e First, there is a blanket prohibition against alienating Malay reserve
land to non-Malays. While the National Land Code 1965 gives wide
powers to the state authority to alienate land to whomsoever it wishes,
whether in perpetuity or for a term of years (not exceeding 99 years),
the enactment categorically states that no Malay reserve land can be
alienated to non-Malays.

® Second, there is also a blanket prohibition against all forms of land
‘dealings’. While the National Land Code 1965 empowers a proprietor
toenterintoany ‘dealing’ inrespect of his land (suchas transfersleases,
charges, liens and easements), the enactment clearly states that he
cannot dosoif the other party isanon-Malay. Any dealing entered into
with a non-Malay affecting Malay reserve land is null and void.

e Third, the enactment also prohibits certain actions affecting the land,
covering restrictions on dealings by attorneys, on caveats based on lien
by deposit of titles, on other caveats, on attachments in execution, and
on trusts being created in favour (or for the benefit) of Malays.

Creating ‘artificial Malays’

Since land is regarded by the banking and financial sector as the best security
for all forms of term loans and other financing facilities, the authorities have
long realised that opportunities for such facilities must not be closed to owners
of Malay reserve lands. A way out must be found to enable owners of Malay
reserve lands to charge their properties as security for badly needed funds.

The solution was found by invoking section 17 of the Federated Malay
States Enactment (Cap 142) and its Second Schedule. A similar approach
was also taken in the other five states, under their own respective legisla-
tion. Thus by legal fiction, the law witnessed the gradual birth of more and
more ‘artificial Malays’. Through this legal mechanism, various agencies
and commercial banks became ‘Malays’ for the purposes of the enactment,
thereby enabling them to accept Malay reserve lands as security for loans
granted to their owners.

Consequently, while there is a general prohibition against dealings in
Malay reserve land, the mortgage of such land to certain institutions is
permitted—because by legal fiction these chargees are considered ‘Malays’.
Call it legal acrobatics if you must, legal ingenuity if you want, but it
underscores the age-old adage ‘necessity is the mother of invention’. The
law is no exception.
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Weaknesses and criticisms

Critics have viewed Malay reservation lawasarelic of a distant age when Malays
were regarded by former colonial masters as simple and uneducated village
folks, devoid of any political clout and bereft of any substantial economic
strength. Thus, so the argument goes, since these people were unable to fend
for themselves, they had to be provided with some legal safeguards to prevent
their landed properties from falling into non-Malay hands.

The question that arises now is whether the present and future
generations of Malays who are educated, assertive, entrepreneurial in spirit
and body, politically united and strong, still need such a legal crutch.
Beyond this, others have raised several other questions revolving around:
® Whether the law itself is not an anachronism;
® Whetherasastate policy it has brought any real, lasting and substantial

benefits to the Malays;
® Whether, assuming it had indeed been beneficial at one time, it had

outlived its purpose; and
® Whetherasa piece of legislation, it is now totally irrelevant and should
be expunged from the statute book.

The present generation of Malays is markedly different from the Malays
of yesteryears. In distant times, the Malays were farmers, padi growers,
fishermen, smallholders — essentially a peasant community. Since the 1970s,
more so in the 1980s and 1990s, the Malays have become traders, shopkeepers,
businessmen, technocrats, bureaucrats, administrators, seasoned politicians
and global entrepreneurs. In the context of these changes, should the Malay
reservation law remain in its current mode and content?

In the constitutional context, many Malay scholars, politicians and
land administrators share the opinion that there is no longer any valid
reason, under prevailing circumstances in the nation, why the term ‘Malay’
(as defined in these six statutes) should continue indefinitely to bear
different meanings — as they do now. Likewise, while there may be
historical justifications for such a difference in the past, there is no reason
for the term “Malay’ in Malay reservation enactments to continue to have
a different meaning from that of the Federal Constitution.

A close examination of the current use of Malay reserve lands indicate
that, except for minor exceptions in certain locations such as south Johor,
the coastal area of Pahang and pockets of growth areas in the Klang Valley,
most Malay reserve land is left idle by their owners. In addition, these lands
are mainly uneconomic in size, isolated or excluded from mainstream
development, and of comparatively lesser value.
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Developing Malay reserve land

In October 1996, the Cabinet directed the Ministry of Land and Co-
operative Development to undertake a study to determine how idle
Malay reserve land could be developed. Ministry Parliamentary Secretary
Datuk Fauzi Abdul Rahman said one of the study’s aims was to
determine whether the development of Malay reserve land could be
undertaken jointly by their owners in collaboration with non-Malay
developers, assuming that the owners were in no position to undertake
the development work on their own. He added that since land is a state
matter under the Federal Constitution (see Schedule 9 Part IT), it is up
to the state governments to decide how best to develop idle Malay land.
By way of example, he said, Pahang had been developing Malay reserve
land along its coastline into tourist resorts.

In November 1996, Land and Co-operative Development Minister
Datuk Osu Sukam said the Ministry would recommend to the National
Land Counciland the Cabinet that owners of Malay reserve land be allowed
to lease their lands to non-Malays, for a period not exceeding 30 years, for
purposes of development. Asked to comment on this, the Prime Minister
said the proposal had to be studied closely, the main consideration being
whether it will indeed best serve the interests of the Malay owners.

In August 1997, the Deputy Minister of Land and Co-operative
Development, Dr Goh Cheng Teck, reiterated that the government intended
to develop Malay reserve land in the near future with non-Malays given the
option to lease it for a maximum of 30 years. Stating that the government
would decide on this soon, Goh said that feedback from the Malay owners
indicated that they were agreeable to such an idea.

Otherrecommendationsand suggestions werealso put forward by participants
ofa Conference on Malay Reserve Lands in November 1996. Organised jointly by
Universiti Kebangsaan Malaysia’s Economic Faculty and the Perak state govern-
ment, the conference recommended, nter alia, that the government:
® Setup aland bank consisting of Malay reserve land;
® DPassanew law to enable the amalgamation of small uneconomic lots as

a necessary prelude to development (apparently such a law exists in

Taiwan, South Korea and Japan);
® Amend the law so that Malay reserve land can be leased to non-Malays

for purposes of development;
® SetupaNational Malay Reserve Council, so that uniformity in the law

can be achieved;
® SetupaMalay Reserve Land Trust Fund (to serve as aready source for
funds to carry out development);
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® Develop Malay reserve land through privatisation; and
® Request the state governments to identify Malay reserve lands with
high potential for future development.

While not all of these recommendations may be sound, nevertheless
they merit careful consideration by the appropriate authorities. Whether
Malay reserve land is located in the heart of an exploding metropolis (like
Kampong Baru) or deep in the fringes of remote villages, the aspirations of
their owners are still the same, that is, to improve their circumstances in
tandem with their neighbours.

What of the future?

Malay reservation law is no excuse for areas such as Kampong Baru to
continue to be a distressing spectacle of urban poverty while the surround-
ing real estate has more than quadrupled in value and gained the reputation
for becoming the most highly-valued Golden Triangle in the nation.

If the country’s principal land legislation (the National Land Code
1965, especially sections 115, 116 and 117) had been implemented and
enforced effectively by the land administrators, there would be no idle
land in the nation. Under the Code’s three provisions affecting agricul-
tural, building and industrial lands, any alienated land left idle for more
than three years would be subject to several options which could be
taken by the state authority to remedy the situation. The state authority
could forfeit the land on the grounds that there has been a breach of
condition under sections 127 and 128 of the Code. Alternatively, it
could take possession of the land for purposes of cultivation and
development, either by itself or by appointing a private sector outfit to
do so by way of privatisation (section 129 of the Code).

In July 1994, the Selangor state government boldly announced that
owners of Malay reserve land ‘need not go through the hassle of getting
approvals from various departments to develop their land’."” The then
Menteri Besar, Tan Sri Muhammad Taib, said this move was intended
‘to uplift the living standard of the Malays, besides getting them
involved in the economic development of the state’. The initiative was
aimed to accelerate the pace of development for the state to become
industrialised by the year 2005. According to media statistics, Selangor
has 70,000 hectares of Malay reserve land, situated in Sepang, Sabak
Bernam, Kuala Selangor, Ulu Selangor and the Klang Valley. Under the

17. New Straits Times, July 25, 1994.
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procedure, owners of Malay reserve land merely have to ‘check with the
town planning department as to what their site had been zoned for and
carry out the development projects accordingly’.

It is an open question whether this procedure had actually been
implemented since the 1994 announcement. According to a ‘lawyer turned
developer’ in Klang (name withheld upon request), it appears that the
‘waiting time’ for approval of new housing projects remains as before —
anything between two to three years.

The future of Malay reservation land lies in the hands of two sets of
people —the owners themselves and the authorities'®. Landowners must
learn toadapt to changing times and act accordingly, and the authorities
must have a vision of what the future of Malay reservation land will be
and implement the appropriate strategies to achieve that vision.

Il. CURRENT ISSUES AFFECTING HOUSING INDUSTRY

Housing in Malaysia
The concept of ‘housing’

Professor Parid Wardi aptly said that ‘housing is more than just
houses’.!” Housing projects, in she Malaysian context, do not just take
into account the building of housing units but also incorporate the
provision of various prescribed facilities and amenities, and the safe-
guarding of the environment. In short, the housing industry’s role is
not just to build houses but to build quality and decent homes. Profes-
sor Parid has correctly noted that according to the dominant view in the
context of the Malaysian situation, housing is seen as an end, a product,
and an object to be possessed. Importance is therefore placed on its
physical form, standards, facilities, quality of construction and physical
infrastructure. From the perception of it being seen as a product, only
two issues need to be considered — how to build quickly and cheaply,
and how to secure the necessary financing.?

18.  As of January 1, 1995, the size of Malay reserve land in the country was 4.4 million
hectares (New Straits Times, August 18, 1997).

19.  SeeParid Wardi Sudin, ‘Low-Cost Housing’, paper presented at the National Housing
Convention, Kuala Lumpur, May 26-27, 1997.

20. Parid Wardi Sudin, op cit.
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Affordable housing

One of the declared objectives of the national housing policy is to
provide all Malaysians, particularly those in the lower income catego-
ries, accessibility to adequate and affordable housing. ‘Accessibility’
here implies that there must be an adequate supply of housing units for
the purchaser to choose from and to buy, while ‘affordability’ means
that the prices of such houses must be within the range for which the
prospective purchaser can readily obtain the necessary end-financing to
facilitate his purchase.

Asthe average monthly household income of the typical Malaysian
is just over RM 1,500 (1993 figure), this means the average Malaysian
house buyer can only afford low and medium-cost houses. If the
average house buyer were to purchase a housing unit costing more
than RM100,000, he would find it difficult to obtain end-financing,
since standard banking practice dictates that the monthly repayment
of a housing loan should not be more than one-third of a person’s
salary. Availability of flexible and long-term financing must therefore
be considered as an integral element in the question of affordable
housing, since very few Malaysians (if any) are in a position to buy
their Houses in cash.

Surprisingly, some quarters hold the view that the current monthly
repayment amounts are well within the means of most Malaysian wage-
earners.”! However, this view was based on the assumption that the loan
repayment period is extended over 20 years. Dismissing the ‘lack of
affordability’ as only ‘perceived’ (and therefore not ‘real’), David Chua said
‘the present generation of first time house buyers are able to afford houses
well above the repayment scheme applicable to the low-cost, low medium-
costand medium-cost house types’.? With regard to future price trends, he
noted that, based on the experience of the last three decades, the increase
in wage levels has been able to keep pace with the increase in residential
property prices. He also stated that ‘it is the affordable levels that dictate
residential price levels’.

21. David Chua, ‘Will Tomorrow’s Houses Be Priced Out of Reach of Tomorrow’s
Generation?’ paper presented at the National Housing Convention, Kuala Lumpur,
May 26-27, 1997.

22. The fact that David Chua omitted to mention ‘high-cost” houses is taken to imply that
he has doubts about the affordability of houses beyond RM100,000.
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Quality homes

Accessibility and affordability of housing will not be of much benefit if
purchasers were not provided with quality homes. As noted in the United
Nations Habitat IT Conference in Turkey in 1996: ‘Adequate shelter means
much more than just having a roof over one’s head. It also means privacy,
adequate space and security, a place with which to thrive...”?

If the houses are in areas heavily polluted by noise, dust, uncollected
rubbish, etc, constantly subjected to flash floods or threatened by rivers of
mud from adjoining hills where development is ongoing, can they be
considered to be quality homes where the owner can thrive? Can it be called
a quality home if, just after occupying his dream home, the owner discovers
that the authorities have approved the construction of a factory or the
development of an industrial site in the vicinity?

The lack of quality homes, or decent housing, is clearly seen in planta-
tion/estate housing and rural housing.** A Navamukundan said that in the
1960s, conditions in the plantations and estates were so wretched that these
living quarters became known as the ‘green ghettos’. Fortunately, in recent
times, legislation passed by Parliament requires minimum standards to be
maintained to uplift the living conditions of people in the estates.
Navamukundan has said the main reason for this distressing state of affairs
is that there is ‘no clear policy on what home ownership programmes for
plantation workers ought to be in our society today.”® He suggested that a
tripartite working committee be set up with representatives from the govern-
ment, the employer associations and the National Union of Plantation
Workers to work out a programme, which should then be implemented early
in view of the present trend of converting plantations into industrial parks,
housing estates and high-priced recreational areas.

Rental homes

Since housing prices (other than forlowand medium-cost houses) are dictated
by location and the law of supply and demand, how should we respond to the

23. Cited by Meenakshi Raman in ‘Housing and the Concerns of Consumers’, paper
presented at the National Housing Convention, Kuala Lumpur, May 26-27, 1997.

24. A Navamukundan, ‘Rural Housing’, paper presented at the National Housing
Convention, Kuala Lumpur, May 26-27, 1997. The writer is national executive
secretary of the National Union of Plantation Workers (NUPW).

25. A Navamukundan, op ciz.
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problem of the average wage earner who cannot, at least for the moment, afford
to buy? What happens in the case of wage earners who are not eligible for low-
cost houses and yet cannot afford higher-priced units?

Provisions have been made to take care of the needs of low-cost housing,
The government has stated that the National Housing Corporation, set up in
1996, would be charged with the duty of buying low-cost houses from private
developers for resale to the public. It would also buy land from state authorities
to carry out low-cost housing — again to be sold to the public. However, the
main focus of the corporation is directed at a specific target group. To enhance
its role, it should consider ‘adding on’ to its present list of priorities that of
providing decent homes for rental to those who are no longer eligible for low-
cost houses but who, for the moment, still cannot afford to buy houses in the
upper bracket. Having provided rental homes, the corporation should in due
course allow the tenants to purchase the properties they have been occupying
when they are financially able to do so.

The issue of ‘accessibility to adequate and affordable housing’, in the
context of the Malaysian housing policy, must be widened to include the
provision of decent shelter for rental to the homeless —as a prelude to home
purchase.?

Bumiputera quota in housing

The meaning of ‘Bumiputera’

The definition of the term ‘Bumiputera’ is not clear-cut. While the term
may be clearly understood in the political context (as referring to Malays
and the indigenous people of this country), the position is different in
considering the Bumiputera housing quota at the state level.

A case in point surfaced recently in Melaka. A Malaysian citizen, a
Bumiputera from Sarawak, was not allowed to purchase a housing unit
reserved for Malays in Melaka. The relevant authority had refused to
register the transfer of the property purchased in his name.

This episode underscores the familiar expression that in most cases,
the law is several steps behind industry or commerce. Needless to say,
the matter has to be attended to and the uncertainty resolved once and
for all - preferably through a uniform federal legislation and not left to
be dealt with separately by the state authorities.

26.  Similar sentiments were expressed by Lawrence Chan in ‘Bumiputera House Ownership:
The Industry Viewpoint’, paper presented at the National Housing Convention, Kuala
Lumpur, May 26-27, 1997.
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Determining the quota

The determination of the Bumiputera quota in the housing sector has actually
never foundits way intoany federal law or regulation. The matteris handled wholly
at state level by the relevant state authorities and, invariably, through terms and
conditions imposed on developers when obtaining conversion and subdivision
approvals or development orders, as the case may be.”” Since ‘land’ is a state matter
for the purposesof the Federal Constitution,the federal government has practically
no say in the issuance of such approvals or development orders — except for the
Federal Land Committee in the case of the Federal Territory of Kuala Lumpur.

The imposition of a Bumiputera quota at the stage of the granting of
approval by the state authorities has been judicially noted and recognised
as wholly legitimate and completely in order - see Khaw Daw Yau v Kin
Nam Realty Development Sdn Bhd (1983) 1 ML]J 335.

Based on existing data, itis anticipated that by the year 2000, Malays are
expected toreach 50 per cent of the total population in urbanareas.* In view
of this expected growth, it might be timely to review and accordingly revise
the present quota of reserving 30 per cent of the housing units for
Bumiputera buyers. Revised quotas could, as a start, be implemented for
housing projects in Malay dominant urban areas such as Bandar Baru Bangi
in Selangor, Bandar Tun Razak in Kuala Lumpur, Kampong Melayu Majidee
in Johor Bahru, and other areas in the district of Kota Setar.

Enforcing the quota

The enforcement of the Bumiputera quota has met with varying degrees of
success in various states. INot all states have their own Bumiputera housing
divisions or departments. For example, the Kedah state government only
established such a division under the purview of the State Secretary in April
1997. The move was made only after the state authorities had received constant
complaints from Bumiputera buyers in the state that several developers had
openly defied the imposition of the quota and had devised ways and means to
sell the Bumiputera lots to non-Bumiputera buyers.”

27. Lawrence Chan, op cit.

28. DrMohd Razali Agus, ‘House Ownership by Bumiputeras: Achievements, Shortfalls
and Proposals’, paper presented at the National Housing Convention, Kuala Lumpur,
May 26-27, 1997.

29.  DrMohd Razali Agus, op cit. He stated: “The quota system should be enforced to ensure
that the quota is taken up by the Bumiputera buyers. State governments should also set up
a Bumiputera housing unit to buy these units for Bumiputera buyers if there are no takers.’
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Itis not difficult for the developer to circumvent the Bumiputera quota
system, if he chooses to do so. Human ingenuity has always succeeded in
finding the proverbial loophole in the law.

Under the law as it stands today, the developer is not compelled
to display a list of units sold and the particulars of the buyers at his
office premises for public view. In this case, how is the Bumiputera
buyer going to prove otherwise when informed by the developer’s
sales staff that all Bumiputera lots have been sold? When the appro-
priate waiting time for the sale of Bumiputera lots ends, the developer
could then inform the relevant authorities that he was unable to sell
the Bumiputera units —~because there were allegedly no Bumiputera
buyers interested in purchasing them ~ and request to be allowed to
sell to non-Bumiputera buyers.

The state authorities’ response to such requests varies. Some states will
insist that more time be allocated for Bumiputera buyers. Other states will
require the developer to hand over the unsold Bumiputera lots to their
appropriate departments or agencies for them to try and sell the lots to
Bumiputera buyers. However, there are states which will, without hesita-
tion, accept in good faith what had been told to them and allow the
developer to sell the lots to non-Bumiputera buyers.

Housing Developers Association Malaysia president Lawrence Chan
said state government guidelines to the private sector for the release of
Bumiputera lots should contain the following requirements:

(a) Advertisements must be carried in the media to inform the public
about such unsold lots;

(b) The developer must confirm that the construction stage of the housing
project has reached at least 50 per cent;

(¢) Thedeveloper must first allow the sale of the unsold lots by state agencies;
(d) The developer must submitasales progress report on the Bumiputeralots;
(e) Announcements must be made through the electronic media (radio) to

highlight such unsold and available Bumiputera lots;
(f) The developer must confirm that all non-Bumiputera lots have already
been sold; and
(g) The developer must prove that he has used his best endeavours to sell
the Bumiputera lots, without success.®
The association has recommended that automatic release should be
given to ‘genuine cases’ of unsold Bumiputera lots after ‘all require-
ments have been met’.

30. Lawrence Chan, op cit.
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A question that arises in relation to this issue is whether Bumiputera
buyers who had purchased the Bumiputera quotaunits should subsequently
be allowed to sell their houses to non-Bumiputera buyers, and if so, when?
The answer to this also varies from states to state. In Johore, where
Bumiputera lots are sold at an attractive discount to Bumiputera buyers, it
isextremely difficult for Bumiputeraowners to sell their houses subsequently
to non-Bumiputeras. In other states, where the appropriate endorsement
(restriction in interest) has not been made on the issue documents of title,
Bumiputera owners do not face any difficulty in disposing their properties
to non-Bumiputera buyers.

Registration procedures

Anissue thatdirectlyaffects the success of theimplementation of the Bumiputera
quota is the registration procedure adopted by developers when launching
housing projects. Developers have openly initiated, encouraged and permitted
prospective purchasers (at times inunbelievably large numbers) to queue outside
their premises overnight toregister theirinterest to purchase housing units about
to be officially launched the following day. Such marketing strategy has only
added fuel to the belief that if buyers do not buy now, the prices of houses will
soon be beyond their means. The strategy has benefitted speculators, who have
been known to employ agents to queue, register and subsequently purchase
housing units for resale at hefty profit margins.

To some extent, the activities of speculators have been curbed by a
recent Bank NegaraMalaysia directive issued in March 1997. In guidelines
to the banking and financial sector, Bank Negara Malaysia has directed
that no further loans or facilities be given to borrowers if the purpose of
such loans is to enable the borrowers to engage in activities which are
economically non-productive and speculative in nature.

To facilitate the effective implementation of the Bumiputera quota
system, a modern and open pan-Malaysian system of registration should be
made available throughout the year. This system should be applied to all types
and categories of houses, not just low-cost houses. Such a system would
require the necessary physical and human infrastructure support and close
monitoring by the appropriate authorities. Apart from ensuring that everyone
will have an equal chance in purchasing a house, it would enable the authorities
to identify speculators and disprove the allegations of some developers that
there are no Bumiputera buyers for their houses.

Follow-up measures subsequently carried out upon registration and
purchase will enable the authorities to expose the malpractices of some developers
who employ Bumiputeras to act as their nominees. [n a recent case in Temerloh,
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Malay nominees were engaged by developers to buy the Bumiputera units in the
developers housing projects.’! In an immediate effort to check such abuse, the
relevant authorities have directed all sales of housing units under the Bumiputera
quota to be handled by the Housing Division of the Pahang state government.

State intervention to preserve the quota

Media reports in July 1997 indicated that several state governments have
taken the necessary steps to preserve the Bumiputera quota. A good
example is Pahang, which announced the establishment of a RM200 million
fund to buy unsold shop units reserved for Bumiputera buyers in private
commercial projects located in strategic areas in the state. Pahang Menteri
Besar Tan Sri Mohd Khalil Yaakob said the shops would be rented out to
Bumiputera businessmen until such time as they are able to purchase them.

The Perak State Economic Development Corporation has set up a
subsidiary company charged with the task of buying unsold houses and
shoplots reserved for Bumiputera buyers in the state. Perak Menteri Besar Tan
Sri Ramli Nigah Talib said the state government had allocated RM10 million to
enable the company, Maju Kawal Sdn Bhd, to buy the properties, especially in
urban and new growth centres. Until such time when these properties could
be sold to Bumiputera buyers, they would be rented out to generate income.*

Low-cost housing

Definition

A low-cost house is one in which the total liveable space (floor area) is approxi-

mately 650 sq ft and cannot be sold for more than RM25,000. This definition has

been in existence for more than a decade. As a general rule, a low-cost house,

whether built on terra firma or built upwards as walk-up flats or in high-rise

buildings, is a one-bedroom affair or at the very most, a two-bedroom space.
Low-cost houses are sold at a fixed ceiling price of RM25,000 while low

medium-cost houses have a ceiling price of RM50,000, as defined by Dr Goh

Ban Lee. Beyond that, there is a third category—high medium-cost houses with
a ceiling price of RM100,000 — and above that, the high-cost houses.”

31. Berita Harian Online, March 25, 1997.
32, New Straits Times, July 24, 1997.

33. Goh Ban Lee, ‘Housing In Malaysia: Inadequacy in the Midst of Plenty’, paper
presented at the National Housing Convention, Kuala Lumpur, May 26-27, 1997.
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David Chua offers an alternative point of view. He has defined low-cost
houses to be those with a ceiling price of RM25,000 (a different price structure
for Johore and Penang), low medium-cost houses to have a ceiling price of
RM60,000, while medium-cost houses are priced at more than RM60,000 but
not more than RM100,000. Beyond that, houses are considered as high-cost
and the market is wide open for the developers to exploit to the fullest, with
no limitations as to price levels.**

The good news is that the authorities are now in the midst of enlarging the
dimension of low-cost houses and, in the process, increasing the ceiling price
to RM 35,000 or RM40,000 —depending on the location of the housing project.

A matter of expectation

Under the current Seventh Malaysia Plan (1996-2000), the target is to build
800,000 units of houses. Out of this figure, 29.4 per cent or 235,000 units
will be low-cost, 43.8 per cent or 350,000 units will be medium low-cost,
16.3 per cent or 130,000 units medium-cost and the remaining 10.6 per cent
or 85,000 units high-cost.

If the Seventh Malaysia Plan targets could be fully implemented, it will be
amarked improvement from the earlier Sixth Malaysia Plan (1991-95)~that s,
taking together the low-cost and the low medium-cost houses. During the
earlier plan period, a total of 647,460 units were built, of which 222,672
(representing 34.39 per cent of the total figure) were low-cost houses.

According to present practice, low-cost houses are meant only for
the average Malaysian worker with monthly salaries of between RM751
to RM1,500 (the so-called ‘low-income group’). The problem is that
there are many would-be purchasers whose monthly incomes exceed
RM1,500 but who could not afford or obtain the necessary end financing
to buy medium-cost units.

If and when the government approves the raising of the ceiling price of low-
cost houses to RM35,000 or RM40,000, depending on house dimensions and
locations, Malaysians with monthly incomes of above RM1,500 who were left
outin the past could be included amongst those eligible to purchase low-costand
low medium-cost units. The term ‘low-income group’ has to be redefined.

Low-cost houses in urban areas are needed not only to meet the needs of the
real homeless but also to resettle the squatters. Judging from the number of
people who still do not possess their own homes and the ever-growing squatter
communities in major urban centres across the nation, it would appear that

34. David Chua, op cit.
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effortsin this respect have not been very successful. However, the overall picture
isnottotally gloomy. Atleast 27 projectsinvolving some 14,721 units of low-cost
flats, valued at RM573.26 million, have been approved to date for 1997 withmore
than half located in urban areas — Kuala Lumpur, Johor Bahru and Penang.*®

A matter of allocation

Earlier this year, the Housing Developers Association Malaysia, in a
memorandum to the relevant authorities, urged them to take a closer look
at the present system of allocating the sale and distribution of low-cost
housing to the public. It said this action was necessary to check the
unhealthy activities of speculators in low-cost housing.’® The association
also urged the authorities to impose a complete ban on the resale of low-
cost houses by their present owners.

The Consumers Association of Penang said that speculation thrives
today because the ‘booking system’ is still practised by some developers.””
The continuance of such an unhealthy, in fact illegal,® tactic explains why
houses can be ‘completely sold out” almost immediately after their official
launching date.

Incentives for private sector developers

To encourage private sector developers to build more low-cost houses,
the government had drawn up a strategy of extending an attractive
funding package to them under the ‘Fund to Accelerate the Construction
of Low-Cost Houses’. Under this strategy, loans were provided by the
government to commercial banks at an interest rate of 0.5 per cent, and
in turn extended to developers at a nominal interest of two per cent per
year as bridging finance.

The fund had received encouraging response from private sector
developers. As of August 1996, loans amounting to RM416.8 million have

35. Economic Report Summary, Star Online, The Star Internet website. Figures were
givenin the speech of Acting Prime Minister, Dato’ Seri Anwar Ibrahim, in New Straits
Times, June 24, 1997.

36. Berita Harian Online, April 8, 1997.
37. Meenakshi Raman, op cit.

38. Under the law, the developeris allowed to collect payment (10 per cent of the purchase
price) from the purchaser only when the parties have actually signed the Sale and
Purchase Agreement.
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been approved for the private sector to finance the construction of 23,466
low-cost houses in 58 separate projects. Out of the 58 projects, six had been
completed by early 1997, benefitting 1,531 families.”

Public sector performance

For the average low-wage earnerin search of an affordable home, alow-cost
oratbestamedium-cost house, where can he turn to? There are two sources
of supply in Malaysia - the public sector and the private sector.

To the prospective purchaser, the ‘public sector’ comprises the federal
government, the 13 state governments, the 13 State Economic Development
Corporations, Kuala Lumpur City Hall and also other statutory bodies
such as the Pilgrims Management and Fund Board (Lembaga Tabung Haji)
and regional bodies such as Johor TenggarraDevelopment Board (Kejora)
and Central Terengganu Development Board (Ketengah). All others are
regarded as private sector.

Regrettably, the performance of public sector housing so far has not
been very encouraging. At the end of the Sixth Malaysia Plan, while private
sector developers were able to achieve 100 per cent production, the public
sector was only able to attain 43.7 per cent.®

In Hong Kong, public sector housing programmes had succeeded in
providing homes toatleast 48 per cent of its population. In Singapore, the overall
picture is even better. The Singapore Housing and Development Board (HDB),
setupin 1959, was able to provide homes to 87 per cent of the island’s population
by the year 1993. In contrast to the HDB’s performance, the results achieved by
the Malaysian public sector have been disappointing.

However, this dismal picture might end soon if the promised injection
by Petronas of RM1 billion into the coffers of the National Housing
Corporation can indeed result in an accelerated supply of affordable
housing units into the nation’s property market.”!

Low-cost houses built and sold by the public sector are usually one-
room and two-room flats in high-rise buildings, where lifts constantly
break down,amenitiesare either notadequately provided or not consistently
maintained, and the living environment is congested and altogether not

39. Economic Report Summary, Star Online.
40. For further detailed figures, sce Parid Ward: Sudin, op cir.

41.  Sece the announcement by Acting Prime Minister Dato’ Seri Anwar Ibrahim in New
Straits Times, June 24, 1997.
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very pleasant. Despite such conditions, the queue for public sector housing
is long. At times, the quest for decent homes by the prospective purchaser
is made more difficult when other factors such as political connections and
patronage come into play.

There has been some recent indications that the public sector might
consider building three-room low-cost flats when the ceiling price of such
houses is raised from the present RM25,000 to possibly RM35,000 or even
RM40,000 depending on location.

Recent developments

The government has announced that it would give priority to low-cost house
applicants whose houses had been destroyed in natural disasters or had to be
demolished to make way for development projects. It also stated that it would set
up three speciallow-cost housing funds toaccelerate the provision of these houses.

To ensure that low-cost houses are actually sold to eligible appli-
cants, an open registration system will be implemented requiring
applicants to register themselves with the governments of the various
states where they intend to purchase or rent such units. Applicants who
only intend to rent low-cost houses will have to prove that their
monthly incomes do not exceed RM500C. All applicants are expected to
undergo a thorough selection process for short-listing by a selection
panel in each state. They will have to furnish infornration on their age,
household income, family size and their place of work, among others.
In due course, the registration system in various states will be inte-
grated into a central registry to ensure that low-cost houses are only
purchased by those in the target group.

Inaconcerted move to deal with the problem of the hardcore poor,
the government announced that grants will be provided to state govern-
ments under a RM600 million housing fund to build low-cost high
density flats for rental of up to five years at a nominal monthly rental
of RM120. For Kuala Lumpur, the monthly rental will be slightly
higher, at RM124.

The national housing policy: A reappraisal
The role of the government

In 1987, the United Nations General Assembly endorsed a ‘Global Strategy
for Shelter’ up to the year 2000. Pursuant to it, all governments were asked
to play an ‘enabling role’ under its own national housing industry. Govern-
ments were also urged to make the necessary adjustments or paradigm
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shifts in their national housing policies, based on the shared experiences of
other countries at the Habitat I Conference in Vancouver in 1976. Govern-
ments were encouraged to be more decentralised, broad-based and commu-
nity-focused in implementing their national housing projects and were
reminded of the need to allow more players in the housing industry. In
terms of the ‘enabling role’, the United Nations General Assembly urged
governments to offer more incentives to the housing industry and adopt
measures that will facilitate rather than hinder the participation and growth
of the housing industry.

At the National Housing Convention organised by the Institute of Strategic
and International Studies (Isis) Malaysia in Kuala Lumpur on May 26-27, 1997,
several examples cited highlighted the fact that the state governments have failed
to live up to the ‘enabling role’ envisaged by theUnited Nations. How could there
bean ‘enabling role’ if state authorities took anything from three years to five years
to approve an average housing project? This is despite the assurances made several
years ago by the authorities themselves that such approval could be easily granted
within 44 weeks (at the most) from the time of application.

In a Housing Developers Association Malaysia memorandum early
this year, the association urged the authorities, inter alia, to speed up the
administrative process of granting approval to the housing developers to
start their projects.” The association also urged the state authorities to
make more land available for low-cost housing and the banking sector to
provide housing loans under more flexible terms.

Safety in housing estates

Accessibility and affordability of housing will be meaningless if there is no
guarantee that the owners and occupants of such houses will be safe from
the undesirable and criminal elements in society.

In a move to ensure the safety of residents, a novel scheme (at least for
Malaysia) was introduced recently ina housing estate in Johor Bahru.* The move
was the result of a collaborative effort on the part of the developer and the Johor
Police Department. A building was handed over by the developer to the police,
for the latter to use as a ‘Pondok Polis’ cum residence for police personnel

42.  Berita Harian Online, April 8, 1997. See also Lawrence Chan, op cit. He said: ‘One of
the major areas of weakness in the whole process of housing development in Malaysia
is the long gestation period from land purchase to final delivery of housing units. This
is largely attributable to the length of time required for processing of applications and
issuance of approvals at every stage of the development process’.

43, Berita Harian Online, March 26, 1997.
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assigned to the place. In addition, the developer also furnished the police with a
Perodua Kancil car to make their rounds within the housing estate.

Ownership of multiple houses

At present, except for low-cost houses, there is no law which says that a
person cannot own more than one house. It is also unlikely that such a law
will be passed in the near future. When approached for his views on the
matter, Housing and Local Government Minister Datuk Dr Ting Chew
Peh said there is no intention to initiate any legislation limiting a citizen’s
rights to buy more than one house — except for low-cost houses.*

Preserving the environment

Housing developments undertaken on hill-slopes and mountain-slopes
(hereinafter referred to as ‘hillside developments’) have in the past been
permitted by local authorities. The effect, at times, had been catastrophic.

Despite the tragic incident involving the Highland Towers in Ampang,
Selangor,and the collapse of newly-constructed buildingsin Cameron Highlands,
Pahang, some timeago, it seems that some people never learn. The urge to tamper
with nature and disturb the eco system appears to continue unabated. A case in
point is the current proposal to develop Bukit Larut in Taiping.

However, as a result of intervention by Prime Minister Dato’ Seri Dr
Mahathir Mohamad, the days of hillside developments are probably now
numbered. In March 1997, while on a return flight from Kuantan to Kuala
Lumpur, the Prime Minister saw massive hillside development being carried
out in an area in Selangor. That incident led to the Prime Minister issuing a
directive to curb such development. Local authorities have been told not to
grant any approvals for housing projects where trees had to be cut, and hills
and mountains levelled and flattened. In cases where approvals had already
been given, local authorities were instructed to liaise with the developers to
make the necessary changes to the development orders or approvals.

In a related move, the Ministry of Housing and Local Government also
directed local authorities to assign officials to conduct checks and physically
inspect proposed developmentsites toascertain for themselves the topography
of the land in question before granting any approval to the developer. Follow-
ing a Cabinet decision on the matter, the Ministry has also prepared and issued
guidelines for developers on the preservation of topography and vegetation.

44, Berita Harian Online, June 6, 1997. Dr Ting quite correctly drew a line where low-cost
houses are concerned.
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Bumiputera participation in property development

Statistics on Bumiputera participation in property development are not
readily available. Statistics provided by the Housing Developers Association
Malaysia on its Internet website showed that a total of 609 developers are
currently registered as members of the association. However there was no
breakdown to show the number of Bumiputera developers. A query raised
in Johore yielded the answer (reliable but not officially confirmed) that the
number of Bumiputera developers in that state does not even come close to
five per cent. A similar query in Kedah produced an equally disappointing
figure. A personal tour of several housing projects around Alor Setar and
the district of Kota Setar did not show up the presence of any fully-owned
Bumiputera development company.

If the situation in Johore can be accepted as typical of the other states
in Malaysia, then it can be deduced that the participation of Bumiputera
developers in the housing industry is minimal. The question is why? The
reasons are varied and may be attributed to:

e Lack of own capital;

e Difficulty in getting loans, for completion of purchase as well as
bridging finance to undertake the project;

e No land bank;

e Inadequate skills;

e Difficulty in obtaining the necessary approvals, resulting in increased
holding costs and diminishing projected profits;

® No special privileges or incentives granted by the authorities;

® Dependence on contractors and suppliers.

New Bumiputera developers are generally those with modest funds of
their own. They start out with modest projects with minimal risk, but
yielding modest returns. Not having any previous track record means that
getting financial assistance from the banking sector will not be easy — the
familiar ‘Catch 22’ situation. Delay in getting bridging finance means more
holding costs. Likewise, delay in getting the necessary approvals from the
state authorities for conversion and subdivision approvals and from the
local authorities for building plans will also hamper the viability and
profitability of the developer’s maiden project.

A number of abandoned projects on the outskirts of Muar bear
testimony to this state of affairs. A mixed development project in Alor
Setar, owned and managed by a Bumiputera developer, was abandoned
despite a second attempt at rehabilitating it.

Bumiputera developers usually faced cash problems when the built
units could not be sold at the early stage of construction. Units could not
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be sold either because purchasers do not particularly like the location or
they could not obtain the necessary end financing. In a particular case,
involving the Laxamana Apartments in Jalan Kelang Lama, a project
undertaken in the early 1980s, the Bumiputera developer was unable to
complete the project and had to abandon it due to cash flow problems. The
bridging financier, Bank Bumiputera Malaysia Berhad, subsequently
foreclosed on the property.*

Every industry requires its players to have the necessary skills, if they want
to survive. The same goes for the housing industry. While the federal and state
governments have initiated several programmes to bring about a Bumiputera
business community, there is no special programme to build a corps of
competent Bumiputera housing developers. That explains why, in most cases,
current successful Bumiputera developers were formerly contractors.*

Most Bumiputera developers do not have their own land bank since they
lack the funds to buy landed properties for the project. They also do not have
the necessary skills and initiative to locate land owners who could be
persuaded to enter into joint-ventures with them. Of course, owners are also
reluctant to form joint ventures with new developers because of hesitancy
over their inexperience. Like other developers, Bumiputera developers face
the same hurdles and delays in getting the necessary approvals, licences and
permits from the various authorities. Coping with limited funds and tight
budgets, Bumiputera developers usually shy away fromretaining experienced
and more expensive consultants and advisers. Consequently, applications for
approvals are often repeatedly rejected and have to undergo numerous
corrections and amendments. At the very least, applications do not progress
atthe speed at which they should, since consultants and advisers paid low fees
would not be encouraged to exert themselves. One other reason for the
scarcity of Bumiputera developers is attributed to the fact that the housing
industry is very much dependent on the construction industry — which is
dominated by non-Bumiputera contractors, suppliers and sub-contractors.
Unless the Bumiputera developer has a Bumiputera contractor as part of his
working team during the launch of the project, he would have to rely on other,
non-Bumiputera contractors.”

45.  Perwira Habib Bank Bhd v Bank Bumiputera Malaysia Bbd [1988] 3 ML] 54.
46. A case in point is the Safuan Group of Kuala Lumpur.

47.  Ahousingproject undertaken by the Safuan Group in Batu Pahat in the early 1980s was
subsequently abandoned - partly due to poor sales and partly due to difficulties with
a non-Bumiputera building contractor.
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Incentives for developing Bumiputera land

Incentives can take various forms, including:

(a) Provision of special soft loans for Bumiputera developers to acquire
their land bank and to commence their projects, including term loans
and bridging finance;

(b) The expediting of procedures in processing and granting approvals
such as the setting up of the ‘one-stop agency’;

(¢) Providingskills training for workers and support staff employed by the
developer, either at government expense or at subsidised costs;

(d) Assistance in procuring sales of the built units. If completed units are
not sold, there is a standing guarantee by the public sector to buy over
such units; and

(e) Willingness on the part of the state authorities to de-gazette Malay
reserve land, if such requests are made by the Malay owners, so that
upon development they could offer greater returns to the developer.
The setting up of the National Housing Corporation, soon to be

injected with RM1 billion in funding by Petronas, might offer a ray of
sunshine to Bumiputera developers, possibly extending to assurances of
guaranteeing the sales of completed units. However, with regard to the
other matters mentioned above, despite assurances by some state authori-
ties to facilitate the easy approval of projects involving Malay land, the
status quo remains pretty much the same.
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CHAPTER 9

Legal and Administrative
Framework for Housing
Development and Finance:
The Legislative Viewpoint

S Y Kok

Legislation for promoting
healthy housing development

Housing the nation prior to legislation

After the Second World War and right up to 1966, no statutes were enacted
to regulate the housing industry in Peninsular Malaysia. During those early
years, the industry developed rapidly due to the migration of rural folks to
the major towns in search of employment, which in turn increased the
demand for houses. During that period, housing schemes were quite unlike
the ones prevalent today — consisting of a few thousand units of housing
accommodation in each mega housing project.

The housing schemes of the early 1950s and 1960s were small by
today’s standards and far in between. In those days, a project with 200 or
more units was considered a fairly sizeable scheme. Housing accommo-
dation was not built in great numbers nor at such rapid speeds of
construction experienced today. Consequently, the demand for residen-
tial houses far outstretched supply. As a result, squatter colonies sprang
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up overnight.! To add fuel to an already overheated housing industry, the
government started a subsidised loan scheme enabling public servants to
obtain housing loans at a preferential rate of four per cent per annum.
Bank Negara Malaysia (the Central Bank) also introduced certain hous-
ing loan portfolio quotas for commercial banks and licensed finance
companies to observe and fulfil, including providing loans for low-cost
houses. In 1982, in the Federal Court case of SEA Housing Sdn Bhd v Lee
Pob Choo,? Suffian LP noted: ‘It is common knowledge that in recent
years, especially when government started giving housing loans making it
possible for public servants to borrow money at four per cent interest per
annum to buy homes, there was an upsurge in demand for housing.’.
The intention and effort of the government then were designed to
encourage a property-owning democracy. This prompted Suffian LP in
another 1979 Federal Court case of Pengarah Tanah Dan Galian, Wilayah
Persekutuan v Sri Lempah Enterprise Sdn Bhd® to comment: ‘Above all, in
the Malaysian context, the Committee should bear in mind avowed official
policy to promote development, to provide as much housing as possible
(“property-owning democracy”), that promptness in approval enables
purchasers to acquire property and homes at more or less current prices.’
Unfortunately, some unscrupulous persons or organisations took advan-
tage of the demand for houses and engaged in fraudulent activities to cheat
purchasers. There were many instances of purchasers being victimised in
dubious ploys of shady fly-by-night operators. These operators would, for
instance, put up signboards over pieces of vacant land, which do not even
belong to them but to unrelated absent landowners, and invite unsuspecting
house-hungry purchasers to book imaginary subdivided lots of their choice
before the so-called housing projects were officially launched. Purchasers, in
their eagerness to buy the so-called preferential lots ahead of the launch, would
rush for such houses thus falling prey to con men who would disappear
overnight after collecting deposits from the unsuspecting purchasers.
Another frequent complaintabout the then uncontrolled and free-for-
all housing development concerns shoddy workmanship and inferior
building materials which will eventually result in sub-standard housing

1. The case of Sidek bin Haji Mubamad & 461 Ors v The Government of the State of Perak
(1982) 1 MLJ 313, FC is a good example of land hungry masses who illegally opened
up large areas of virgin jungle and then built huts on the cleared land for human
habitation.

2. (1982) 2 MLJ 31, FC.
3. (1979) 1 MLJ 135, FC.
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accommodation.* Forexample,inadevelopment scheme which lies outside
the building controlled jurisdiction of any local authority, a developer is
under no compulsion to observe and comply with any existing building by-
laws nor does he come within the supervision of the local authority. Such
lack of control and supervision could possibly result in sub-standard
development, such as roads with potholes, poor drainage, lower ceiling
heights, narrow doors and passages, smaller living room spaces and high
density with many houses squeezed into the construction area.

Under such uncontrolled housing development in the 1950s and early
1960s, various complaints were received by the then Minister of Local
Government and Housing (the late Khaw Kai-Boh) who, when moving the
Housing Developers (Control and Licensing) Bill for its Second Reading
in Parliament on March 25, 1966, to curb malpractice in the industry, cited
three instances requiring urgent redress:®

Case A: In November, 1964, aresident in Ipoh addressed the Minister for
Local Government and Housing stating that in January 1964 he booked
a terrace house from Company A for which he paid a deposit of
$1,800.00. The house cost $9,000.00 and he was told he could occupy the
house at the end of the year. At the time of writing the letter, which was
11 months later, no work had commenced. He asked for the return of his
deposit but this was refused.

Case B: In June 1965 a resident of Kuala Lumpur addressed the Minister
for Local Government and Housing stating that in September 1964,
Company B called for booking deposits for their housing project in
Gombak Road. They collected $2,000.00 each from about 100 prospective
purchasers. In about April 1965, seven months later, they obtained a
second deposit of between $3,000.00 to $3,500.00 for the houses. Up till
June 1965, nine months later, no work was commenced much to the
consternation of the purchasers although completion of the houses was
promised by August 1965. The writer requested the Ministry to introduce
suitable legislation to control housing developers.

4. In Tebh Khem On & Anorv Yeoh & Wu Development Sdn Bhd & 3 Ors (1995) 2 AMR
1558, HC, the plaintiffs/purchasers signed the sale and purchase agreement in 1983 for
adouble-storey link house in Ipoh for RM78,500. The plaintiffs took possession of the
house in November 1984. In August 1985, the plaintiffs had to move out of the house
due to movement of the soil which caused the house to crack badly. Expert evidence
indicated that the loose silty sand which was used to fill the construction site was
unsuitable and was not sufficiently compact.

5. Hansard, March 25, 1966, pp 7250 and 7251.
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Case C: In June 1965, a resident of Klang and 16 others addressed the
Minister for Local Government and Housing stating that he and 16 others
booked ahouse each from Company CinKlang. This wasin 1961, fouryears
earlier. They paid the deposits required of them, ie, $1,300.00 for a terrace
house and $5,000.00 for a semi-detached house and all these years the so-
called developer has been making use of the money: paid to him as deposits.
Since then these people have been pressing the developer to build but
without any response. In July 1964, Company C invited the purchasers to
the Head Office in Kuala Lumpur whereupon they were told that house
plans have been changed. The price of a terrace house was raised from
$5,000.00 to $11,000.00 and the cost of land from 80 cents per square foot
t0 $1.20. In the case of semi-detached houses, the price was increased from
$16,000.00 to $18,000.00. This Company called for a further deposit of
$900.00 for the terrace house and $1,000.00 for the semi-detached. If
anyone disagreed with the new arrangements, the Company was willing to
return the original deposit. Despite the unfairness of the whole position the
persons concerned agreed to this arrangement reluctantly.

The Houses were completed in 1964 and could not be occupied,
because water and electricity had not been connected. The developer
was also to blame for not having taken the necessary steps to ensure
that water and electricity were available. This was taken up by the
Ministry with the Town Council. On the same case, The Malay Mail
on November 29, 1965 referred to a petition to the Honourable
Prime Minister by 200 residents in Klang seeking his assistance in
obtaining certificates of occupation for the new houses in the hou-
sing estate in Klang they bought four years before that. The Town
Council refused them the certificates because the houses were not in
accordance to plans required by the Council. The Council was trying
to get the contractor to fulfil the requirements.

Such was the deplorable situation prevailing in the early 1960s. There
were many errant developers in the housing industry who were only
interested in making quick profits. It was timely for the industry to be
controlled and regulated to achieve some semblance of orderly housing
development. Legislation was imminent. The inevitable happened in 1966
when the Housing Developers Act was first introduced.

6. TheMinister, ibid, at 7251, continued: ‘I, therefore, consider that legislative measures
should be taken to protect the people from bogus and or unscrupulous housing
developers. Hence this Bill.’
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Legislation governing housing developers

The first piece of housing legislation took the form of the Housing
Developers (Control and Licensing) Act 1966.7 One of the principal
aims and objectives of tht Act is to eradicate would-be fly-by-night
operators who could tarnish the image of the housing industry through
their activities — such as fraudulently putting up advertising and sales
signage of fictitious housing schemes on land which did not belong to
them or the possession of which has not been delivered to them under
some form of joint-venture development,® then collecting deposits
from unsuspecting purchasers and absconding with the payments.

The Housing Developers (Control and Licensing) Act 1966 —
more commonly referred to as the Housing Developers Act - finally
became law in Peninsular Malaysia on August 29, 1969.° The Act was
amended in 1972'° and revised in 1973." There were further amend-
ments to the Act in 1977'2 and subsequently in 1988." By virtue of
section 24 of the Act, the Minister for Local Government and Housing
(as the Minister was then called) is empowered to make various subsidi-
ary rules and regulations to ensure a proper and healthy development of
analready booming housing industry. However, there were no controls
on the purchase price for a housing unit together with the land on which
the house or flat will be constructed until much later when a maximum
ceiling price of RM25,000 for each unit of low-cost housing unit was
imposed by the authorities. The prices for other types of housing
accommodation remain uncontrolled.

7. Act of Parliament (Act 38 of 1966). Now Act 118 of 1973.

8. Casesof joint-venture developments are Rafeah binti Abmad v Bank Bumiputra Malaysia
Berbad (1995) 2 AMR 1544, HC; Kumarasamy a/l Sengainy & Ors v Revathy Develop-
ment (M) Sdn Bhd (1995) 2ML] 586, HC; Omar bin Mat Zikiv Mokbtar bin Amin (1996)
2 MLJ 687, HC; Megapillars Sdn Bhd v Loke Kwok Four (1996) 3 ML] 71; (1996) 4 CL]
82, HC and Sri Alam Sdn Bhd v Newacres Sdn Bbd (1997) 1 ML] 297, CA.

9. PU(B)212/69.
10.  Housing Developers (Control and Licensing) (Amendment) Act 1972 (Act A116).
11, Housing Developers (Control and Licensing) Act 1966 (Revised Act 118 of 1973).

12.  Housing Developers (Control and Licensing) (Amendment) Act 1977 (Act A402 of
1977), came into force on June 10, 1977.

13.  Housing Developers (Control and Licensing) (Amendment) Act 1988 (Act A703 of
1988), came into force on December 1, 1988: PU(B) 630/88.
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In 1969, three sets of rules were assembled by the authorities to
meet the urgent requirements of the times — the Housing Developers
(Licences) Rules 1969," the Housing Developers (Advertisement)
Rules 1969, and the Housing Developers (Sale of Housing Accom-
modation) Rules 1969." The 1969 Licensing Rules have undergone
the most number of changes. Less than a year after its inception, the
Licensing Rules of 1969 were found to be inadequate and were
repealed the following year and replaced by the Housing Developers
(Control and Licensing) Rules 1970." After another 12 years of trial
and error, the 1970 Rules were repealed and replaced in 1982 by the
Housing Developers (Control and Licensing) Regulations 1982.%
The 1982 Regulations introduced, for the first time, a standard format
for the sale and purchase of houses which have yet to be built. The
standard contract took the form of the Schedule E agreement. How-
ever, the 1982 Regulations were in turn repealed and replaced by the
Housing Developers (Control and Licensing) Regulations 1989 which
is currently the applicable law.?” The new standard contract, in the
form of Schedules G and H, were then introduced to replace the
Schedule E contract. The 1989 Regulations have been amended in
1994 by the Housing Developers (Control and Licensing) (Amend-
ment) Regulations 1994%° which substituted the phrase ‘with the
connection of water and electricity supply’ with a new phrase ‘to
which water and electricity supply are ready for connection’ so as to
clarify and pinpoint the exact time when vacant possession of the
completed house is expected to be delivered or is deemed at law to

14. PU(A) 29/69, came into force on August 29, 1969: PU(B) 210/69.
15. PU(A) 30/69, came into force on August 29, 1969: PU(B) 211/69.

16. PU(A) 31/69, came into force on August 29, 1969: PU(B) 209/69. This latter set of
rules was amended by the Housing Developers (Sale of Housing Accommodation)
(Amendment) Rules 1969: PU(A) 118/69.

17. PU(A) 268/70, came into force on July 15, 1970.
18. PU(A) 122/82, came into force on June 1, 1982.

19. Foranaccountof the dates on which such Rules and Regulations took effect and a brief
account of these rules and regulations, see Salleh Buang: Law on Housing Developers
(1993) Central Law Book Corporation, Chapter 2 and Visu Sinnadurai: Sale and
Purchase of Real Property (1984) Butterworths, Chapter 13.

20. PU(A) 359/94, came into forcc on August 1, 1994.
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have been delivered.?’ The Housing Development Account was also
introduced via the Housing Developers (Housing Development Ac-
count) Regulations 1991.2

Aims and objectives of the Housing Developers Act

The preamble of the Act states that its aims and purposes are to control and
license the business of housing development, albeit its main purpose is to
protect innocent purchasers from being cheated by unlicensed developers
or perhaps by licensed and yet unscrupulous developers. Thus, in the
Federal Court case of SEA Housing Sdn Bhd v Lee Poh Choo,? Suffian LP
observed: ‘It is common knowledge that in recent years, especially when
government started giving housing loans making it possible for public
servants to borrow money at four per cent interest per annum to buy
homes, there was an upsurge in demand for housing, and that to protect
home buyers, most of whom are people of modest means, from rich and
powerful developers, Parliament found it necessary to regulate the sale of
houses and protect buyers by enacting the Act.’

Similar judicial sentiment was expressed by VC George ] (as he then
was) in the High Court case of Khau Daw Yau v Kin Nam Realty
Development Sdn Bhd*: “The scheme of the Housing Developers (Control
and Licensing) Act 1966, and the Rules of 1970 is to provide a measure of
protection to purchasers of housing accommodation in a housing develop-
ment against unscrupulous developers.’

In an earlier case of Gan Hoe @ Gan Buan & Anor v Golden Century
Development Sdn Bhd & Anor,” Mohd Yusoff bin Mohamed J, sitting in the

21, See SY Kok’s articles: ‘Does Delivery of Vacant Possession include the Energizing of
Water and Electricity Supplies?” (1993) 4 CL] ix and ‘Its Sequel’ (1994) 4 CL] xxiii. See
also footnote 67, infra.

22. PU(A) 231/91, came into force on August 26, 1991.

23, (1982) 2 MLJ 31, FC. At the initial trial of the action, Mohamed Dzaiddin JC (as he then
was) took the view that the Actand the 1970 Rules which then governed the facts of the case
were to protect the interests of the publicat large and hence the developer could not contract
out of the provisions of the 1970 Rules. See also the cases cited in footnote 46, infra.

24, (1983) 1 MLJ 335, HC.

25. (1981) CLJ 89 at 90, HC. In MK Retnam Holdings Sdn Bhd v Bhagat Singh (1985) 2
ML]J 212 the Supreme Court, at page 213D, said: “The primary object of that legislation
1s to protect the weak against the strong.” This case was referred to by Anuar ] in Keng
Soon Finance Bhd v MK Retnam Holdings Sdn Bhd (Bhagat Singh s/o Surian Singh &
Ors, Interveners) (1996) 2 ML] 431, 453C; (1996) 4 CL] 52, 73e, HC.
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High Court at Johor Bahru, opined that the Housing Developers (Con-
trol and Licensing) Rules 1970 is designed to control developers and to
protect bona fide purchasers of housing accommodations as provided
under rule 10(3): ‘For purposes of this Rule the term “booking fee” shall
include any payment by whatever name called which payment gives the
purchaser an option or right to purchase the housing accommodation
including the land.

Likewise, in Yeo Long Sengv Lucky Park (Pte) Limited,” the High Court
in Singapore shared the same opinion that the Singapore Housing Developers
(Control and Licensing) Ordinance, 1965 is intended to regulate and control
developers and to protect bona fide purchasers of housing accommodations.

The business of bousing development

The Act, in its preamble, spells out that it is designed to control and license
the business of housing development in Peninsular Malaysia.”” Although the
root words ‘housing development’ have been defined in the Act, yet the
phrase ‘business of housing development’ has not been defined by the Act.
Its meaning, therefore, has to be extracted from the day-to-day housing
operations as well as from the normally accepted practices of the housing
industry. Thus, the business of housing development in Peninsular Malaysia
may be interpreted to mean the business of constructing or causing to be
constructed more than four units of housing accommodation on housing
project land with the accompanying sales of more than four of such units of
housesand/or flats to members of the public fora profit, if everand whenever
possible. After all, the core business of the housing industry is the sale of
houses and/or flats which have yet to be constructed. Without sales, the
housing industry cannot survive. In other words, the industry is sensitive to
the market forces of supply and demand.

26. (1971) 1 MLJ 20, HC.

27.  Replying to a question by the Member of Parliament for Batu, the Minister said: ‘As
to the query why this Bill does not extend to the Borneo States, the answer is a simple
one. [tis nota question that T have such great confidence that no bogus developer will
proceed to Borneo territories; rather that, under the IGC Report housing is a State
matter and under the IGC Report there are lots of reservations pertaining to the
Borneo States, and until the concurrence of the Borneo States is obtained, no Federal
legislation, such as this one, which is actually under the State — it is a State matter — can
be extended to the Borneo States without first obtaining their concurrence’. The
Minister then explained that representatives from the Borneo States were present at the
National Council for Local Government in which the Bill was discussed but no
response was given by the delegates from the Borneo States.
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While the root words ‘housing development” and ‘business of housing
development” are intertwined, the former is narrower than the latter. This is
because section 3 has defined the term ‘housing development’ to cover the
construction stage, the sales stage, the completion stage, the post-completion
stage and the defect liability stage only. In comparison, the phrase ‘business of
housing development’ carries a wider meaning and extends to earlier periods
suchastheacquisition of land stage, the planmng stageas wellas theapplication
for approval stage. During the initial acquisition of land stage, the first step
which every intending developer has to perform is to purchase sizeable
alienated land or several pieces of contiguous lands for development.?® If the
existing category of land use is ‘agriculture’, the potential developer would be
required to convert the land by applying to the relevant land office fora change
of land use from the existing category of ‘agriculture’ to that of ‘building’.?’

Subdivision of the land must be applied for in accordance with a
prepared layout plan. Consultants such as licensed surveyors, soil
engineers, civil and structural engineers, electrical engineers, valuers
and architects, and a host of other professionals need to be engaged for
the preparation of layout plans, building plans, specifications, roads
and bridges, drainage, sewerage and electrical plans plus numerous
other plans in reference to the proposed housing development. After
the planning stage, the business of housing development will entail
applications to 42 governmental or quasi-governmental departments
for their comments and recommendations of the proposed housing
scheme in general, including the Department of Environment which
has become more vocal after the tragic collapse of Highland Towers in

28. In Tsoi Ping Kwan v Medan Juta Sdn Bhd (1996) 3 MLJ 367, CA; Ayer Hitam Tin
Dredging (M) Bhd had to weather turbulent waters to purchase two pieces of land in
Cheras for RM21 million for housing development. See also Kumarasamy a/l Sengainy
& Orsv Revathy Development (M) Sdn Bhd (1995) 2 ML] 586, HC where the developer
has failed to obtain the necessary development approvals by the agreed deadlineand an
earlier case of National Land Finance Co-operative Society Ltd v Sharidal Sdn Bhd
(1983) 2 MLJ 211, FC.

29. Seesection 124(1) of the National Land Code 1965 which expressly confers upon any
registered proprietor of any alienated land the right to apply to the state authority for
an alteration of any existing category of land use to another category. For a discussion
ofland use which has been pre-determined before the NLC came into effect on January
1, 1966, see Garden City Development Bhd v Collector of Land Revenne, Federal
Territory (1982) 2 MLJ 98 at 100H; PC. For a commentary on the judgment of the
Privy Council in this case, see SY Kok’s article: ‘Alienation of State Land and
Conversion, Subdivision, Partition and Amalgamation of Alienated Land’ (written in
July 1993 as a conference paper).
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Ampang on December 11,1993 and the landslide in Genting Highlands
on June 30, 1995. A long wait in the various government departments
for approval will be the order of the day.’*® Furthermore, applications
foradeveloper’slicence and an advertisement and sale permit also need
to be applied for.

Finally, when all the necessary approvals have been obtained, the
implementation stage will commence and quantity surveyors and clerks-
of-work need to be engaged. So too will the advertising, sales and launch
stages. Earthworks and the building of infrastructure must be carried
out by main contractors who are engaged by the developer. Only then
may the houses be constructed stage by stage and phase by phase.
Before this implementation stage can take place, construction or brid-
ging loans have to be arranged, perhaps via consortium loans or via club
deals.’' This is because of the restrictive provisions contained in clause
2 of the standard sale and purchase agreement in the form of Schedule
G or H, as the case may be, which prohibit any registered proprietorand
the developer (if they are not one and the same person) from
encumbrancing the land immediately after the execution of the stan-
dard sale and purchase agreement of housing accommodation together
with the land unless prior written approval from each and every one of
the bona fide purchasers for value has been obtained. Section 3 of the

30. Onthe point of delay, Lord President Suffian in delivering the judgment of the Federal
Courtin Pengarah Tanah Dan Galian, Wilayah Persekutuan v Sri Lempah Enterprise
Sdn Bbd (1979) 1 ML]J 135, at 146F-G, said: ‘Above all, in the Malaysian context, the
Committee should bear in mind avowed official policy to promote development, to
provide as much housing as possible (“property-owning democracy”), that prompt-
ness in approval enables purchasers to acquire property and homes at more or less
current prices, that delay in approval, on the other hand, apart from causing dissatis-
faction and breeding corruption, leads to delay in completion of projects and forces
purchasers to pay prices swollen over time by inflation and hinders national develop-
ment. It is a mistake to suppose that delay in approval harms developers. Delay inflates
the value of their land and they can get round increased building and other costs by
simply passing them down to their customers.” In this instant casc, it took the
authoritics some 15 months before a reply (not an approval) was given to the
proprietor’s application for subdivision of its land.

31. Local cases which involve the raising of bridging loans for the development of
project lands include Keng Soon Finance Bhd v MK Retnam Holdings Sdn Bhd
(Bhagat Singh s/o Surian Singh & Ors, Interveners) (1996) 2 MLJ 431; (1996) 4
CLJ 52, HC; Soo Hong & Leong Kew Moi & Ors v United Malayan Banking
Corporation Bhd & Anor (1997) 1 MLJ 69C, CA and Tsoi Ping Kwan v Medan Juta
Sdn Bhd & Anor (1996) 3 ML] 367, CA.
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Housing Developers Act has expressly defined a ‘purchaser’ to be ‘any
person who has or will have any dealing with any housing developer’.
This definition will include any body corporate, firm or society as well
as anyone who has the money or means to obtain money to purchase a
unit of housing accommodation with the land thereon.

Upon the completion of the building within the permissible con-
struction period of 24 or, as the case may be, 36 calendar months as
prescribed by statute, vacant possession of the housing accommodation
has to be delivered to the purchaser failing which a 10 per cent interest
penalty on the purchase price will be triggered off. To capitalise on the
issue of late delivery, purchasers’ have been known to insist, quite
unreasonably, that water and electricity meters must be installed, tested
and commissioned at the time of practical completion and delivery of
vacant possession; that is to say, well within the statutorily prescribed
construction period of 24 or 36 calendar months, instead of at the time
during the post-vacant possession period when the newly constructed
house or flat has been inspected by the appropriate authority and
subsequently certified fit for human habitation,?® as intended by the
prescribed statutory provisions.

Unconditional certificates of fitness for occupation for the com-
pleted houses have to be applied for and obtained. Individual qualified
titles or strata titles must be applied for and subsequently transferred
to the respective purchasers. Existing bridging loans must be repaid by
that time. Thereafter, the prescribed 12 calendar months’ defect liabi-
lity period must be waited out. This period was subsequently changed
to 18 calendar months.’* Then, and only then, may a housing developer
be said to have discharged all his contractual obligations to his pur-
chaser under the standard contract of sale of housing accommodation.

32. Syarikat Lean Hup (Liew Brothers) Sdn Bhd v Cheow Chong Thai (1988) 3 MLJ
221 and Voon Keng & 61 Ors v Syarikat Muzwina Development Sdn Bhd (1991)
3 CLJ 1904, HC.

33. See the amendments made by the 1994 Regulations. See SY Kok’s articles: ‘Does
Delivery of Vacant Possession include the Energizing of Water and Electricity
Supplies?’ (1993) 4 CLJ ix and “Its Sequel’ (1994) 4 C1] xxiii.

34. Housing Developers (Control & Licensing) (Amendment) Regulations 1996:
PU(A) 358/96, came into force on August 1, 1996. As for the meaning of a
‘calendar’ month, see Jeow Fong Mei v Chong Mee Yoke (1996) 1 ML] 387, 391F;
CA and Tan Chee Hoe & Anor v United Malayan Banking Corporation (1996) 2
CLJ 1102, HC.
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Such are the mechanics of housing development.” These construction
works or stages of development may also be separated into the pre-contract
period and the post-contract period. Planning and sales are performed during
the pre-contract period. Construction works such as earthworks, road and
drainage and other infrastructure works are also carried out during the pre-
contract period as well as flowing over to the post-contract period. The initial
construction of the building, be it the laying of the foundation and the
structural framework of the house and/or flat may occur well before the
contract is signed with the purchaser. However, under normal circumstances,
construction of the bulk of building works occurs during the post-contract
period only because what is normally under sale is not a completed or built-up
unit but rather a unit which is under construction or about to be constructed.
So too is the transfer of the qualified or strata title in favour of the purchaser
and the obtaining from the appropriate authority of an unconditional and not
a temporary certificate of fitness for occupation. That, in a nutshell, is what is
meant by the ‘business of housing development’.

Legal framework pertaining to
protection of house purchasers and ownership

Housing development in Peninsular Malaysia is conducted differently from other
countries in the sense that in Malaysia the houses are not completed units when
they are offered for sale by the local developers. In other countries, only completed
houses which have been properly certified fit for human habitation will be put up
for sale to the public. In such circumstances, there is no danger of abandonment
of the construction of the houses. Even if a foreign developer should fail to
complete the housing project, the potential purchasers will not be exposed to any
danger because there will be no sale and no purchase unless the construction of the
houses and the relevant infrastructural works have been completed.

35. Touchingon the mechanics of development, the Federal Court had this to say: ‘Having
firstascertained that the development he had in mind was in accordance with the town-
planning for the area, he had then to apply for conversion of the category of use to
which the land could be put. Also for this purpose, the land was more conveniently to
be sub-divided into 7 lots, on four of which the hotel could be built and on the other
three, the shophouscs. There would have to be a further subdivision for the construc-
tion of access roads and back lanes. He would therefore have to obtain subdivision of
the land and he would also have to surrender the lots for roads, etc. All these constitute
what may be called the mechanics of development.” Per Chang Min Tat FJ in Pengarah
Tanah dan Galian, Wilayah Persekutuan v Sri Lempah Enterprise Sdn Bbd (1979) 1ML]
135, at 1491, FC.
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However, in Malaysia, only partially constructed houses or houses
which have yet to be constructed are put up for sale by housing developers.
Potential perils loom when purchasers are required to pay to the developers
the purchase prices by progressive instalments against the various comple-
tion stages of the progress of construction of the houses and infrastructural
works.** This danger is especially imminent if developers are fly-by-night
operators or have bad track records. Thus, purchasers could be cheated if
housing projects should ever be abandoned or bogus developers should
abscond with the deposits. It appears, therefore, that it would be inescapable
for each and every purchaser in Malaysia to run the gauntlet of being cheated
from day one when he pays to the developer the booking fee or the 10 per cent
deposit sum to the day when an unconditional certificate of fitness for
occupation or an individual qualified or strata title in respect of the housing
accommodation has been issued by the relevant authority and the title deed
has been duly transferred to and registered in the name of the purchaser,
whichever is the later. Such is the length of time when the legal rights®” of the
purchaser need statutory protection against errant developers.

There are at least two possible areas where the legal or contractual
rights of a purchaser, in respect of the housing unit purchased, would
require statutory protection. The first stage is the pre-contract stage where
a booking fee or a deposit sum has been paid but the sale and purchase
agreement which has been standardised by Parliament has yet to be signed.
Next is the contract and post-contract stages where the standard sale and
purchase agreement would have been signed by the relevant contractual
parties and the construction of the housing accommodation should be
progressing, hopefully to completion within the prescribed time frame of

36. Intheearlier days, progressive instalments were payable at the commencementand not
at the completion of each and every stage of construction of the housing accommoda-
von. In Ching Yik Development Sdn Bhd v Setapak Heights Development Sdn Bhd
(1996) 3 ML]J 675, CA; the Court of Appcal held that the purchaser’s obligation to pay
the purchase price and the vendor’s obligation to give a good and marketable title to
the property under the sale are forms of fundamental terms of the contract of salec.

37.  Such legal rights which arise from the executed sale and purchase agreements are
merely contractual in nature. They are nothing more than ‘choses inaction’ and should
not be equated to ‘interests in land’: see SY Kok’s article: ‘A Review of Loan
Agreements and Deeds of Assignment under the Malaysian Torrens System’ (1994) 2
CLJ xxxv This article was referred to with approval by the Special Commissioners of
Income Tax in DGIR v DDHOBD (1996) 1 BL] 125 at 132a. See also SY Kok’s other
articles: ‘Equity in Malaysian Land Law’ (1994) 3 ML] clvii & cexii; (1996) April MSL]
66-127 and ‘A Review of the Court of Appeal Case of Luggage Distributors (M) Sdn
Bhd’ (1995) 2 M1]J cxxv.
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24 or 36 calendar months, as the case may be. This is followed with the
issuance of the certificate of fitness for occupation and the issuance of the
qualified or strata title which needs to be transferred to and registered in the
name of the purchaser concerned.

Pre-contract stage: Booking ‘pro forma’

What then is the nature of the rights of a purchaser which may arise during
the pre-contract stage that would require statutory protection under the
Act? In the pre-legislation era prior to the 1960s, developers used to adopt
a detailed booking ‘pro forma’ for intending purchasers to execute. This
booking pro forma would set out the terms of sale which includes the
purchase price; the particulars of the parent land title; the temporary
identity of the subdivisional lot which forms the subject matter of the sale;
and the various stages of payment of the purchase price.

In most cases, the booking pro forma would end with the commonly
used phrase ‘subject to contract™ as well as a provision for the forfeiture of
the deposit sum if a formal contract of sale of the housing accommodation
1s not executed by the purchaser within 14 days from the date of the
booking pro forma. There is no option at all for the purchaser to refuse to
sign the formal contract because any failure to do so within the specified
period of 14 days will consequently lead to the forfeiture of the deposit sum
and the cancellation of the booking. The only option open to the purchaser
is at the time when payment of the booking fee is due — he may then decide
to sign or not to sign the booking pro forma and subsequently make the
initial down payment. He is not even given any time to conductaland office
search on the parent land title to determine, at the very least, whether the
developer is the registered proprietor of the proposed project land.?

38.  See Daiman Development Sdn Bhd v Mathew Lui Chin Teck & Anor (1981) 1 MLJ 56,
PC; Lim Keng Siong & Anorv Yeo Ab Tee (1983) 2 ML] 38, FC; Kam Mah Theatre Sdn
Bhdv Tan Lay Soon (1994) 1 ML] 108, SC; Ayer Hitam Tin Dredging Malaysia Bhd v
YC Chin Enterprises Sdn Bhd (1994) 2 ML] 754, SC and Abdul Rahim bin Syed Mohd
v Ramakrishnan Kandasamy (Wan Ahmad Azlan bin Wan Majid & Anor, Interveners)
and another action (1996) 3 ML] 385, HC. See also New Selangor Plantations Sdn Bhd
v Talam Management Services Sdn Bhd (1996) 4 CL] 94, HC; Charles Grenier Sdn Bhd
v Lau Wing Hong (1996) 3 MLJ 327; (1997) 1 CLJ 625, FC and Malayan Flour Mills
Bhd v Saw Eng Chee (Administrator of the estate of Saw Cheng Chor, deceased) & Anor
(1997 1 MLJ 763, HC.

39. Thevendor’s contractual obligation to deliver a good and marketable title to the property
constitutes one of the fundamental terms in a contract for the sale of land: Ching Yik
Development Sdn Bhd v Setapak Heights Development Sdn Bhd (1996) 3 MLJ 675, CA.
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The then commonly used booking pro forma was commented on by the
Privy Councilin the case of Daiman Development Sdn Bhdv Mathew Lui Chin
Teck & Anor.*In this appeal case, the booking pro forma was signed by the
respondent/purchaser on October 1,1972. This meant that the sale transaction
was governed by the old Housing Developers (Control and Licensing) Rules,
1970 which did not, as yet, standardise the contract of sale of housing
accommodation. The purchaser signed a booking pro formaand a booking fee
of $700 was then paid notwithstanding that the subdivision of the housing
project land and the building plans had not, as yet, been approved by the local
authorities. Almost three years later, the appellant/developer notified the
purchaser that the subdivisional as well as the amended building plans had been
duly approved and that construction of the single-storey semi-detached house
would soon commence. Theappellant/developer then requested the purchaser
to pay anadditional sum of $2,810 which, together with the sum of $700already
paid, would provide a deposit of 10 per cent of the increased purchase price of
$35,100 instead of the original agreed price of $26,000. The purchaser rejected
the unilateral increase in price and tendered to the appellant/developer a
further sum of $1,900 only which, together with the said sum of $700, would
provide the requisite 10 per cent deposit on the original price of $26,000. The
appellant/developer rejected the purchaser’s payment and insisted that it was
not bound to sell the subdivisional lot and house to the purchaser for the sum
of $26,000 though it was prepared to effect a sale at the new price of $35,100.
By its statement of defence, theappellant/ developer, while admitting to having
agreed to sell to the purchaser the described property at the original price of
$26,000 alleged that, inter alia, it was understood between the parties that the
booking previously made by the respondent was ‘subject to contract’ and that
no formal contract had subsequently been signed.

The Privy Council opined that the legal issue ‘turns exclusively... upon
the true construction of this document (the booking pro forma) read
against the background of the Housing Developers (Control and Licen-
sing) Rules 1970.”! Sir Garfield Barwick, delivering the leading judgment of
the Judicial Committee of the Privy Council, said:

The appellant (developer) in making his first submission virtually inter-
polated the words ‘subject to contract’ between the words ‘hereby’ and
‘agree’ orafter the word ‘agree’ in the opening paragraph of the pro forma.
The words are notably not there. The appellant however relied upon the

40. (1981) 1 ML] 56, PC.
41. Ibid, at page 57E, PC.
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employment of the expression ‘subject to’ in the opening paragraph of
the pro forma and perhaps more particularly upon its use in the latter part
of Clause 1. The appellant claimed that the employment of these expres-
sions attracted to the pro forma the full effect given to the words ‘subject
to contract’ in the decided cases.

The question whether parties have entered into contractual relationships
with each other essentially depends upon the proper understanding of
the expressions they have employed in communicating with each other
considered against the background of the circumstances in which they
have been negotiating, including in those circumstances the provisions of
any applicable law. Where they have expressed themselves in writing the
proper construction of the writing against that background will answer
the question. The purpose of the construction is to determine whether
the parties intend presently to be bound to each other or whether, no
matter how complete their arrangements might appear to be, they do not
so intend until the occurrence of such further event, including the
signature of some further document or the making of some further
arrangement. The question is one as to expressed intention and is not to
be answered by the presence or absence of any particular form of words.
But, in general, employment of the formula ‘subject to contract’ as a
condition of their arrangement will preclude the present assumption by
the parties of contractual obligations.

Thus, in the old days, a booking pro forma was one of the standard
documents in common use in the housing industry.” To an errant deve-
loper, a booking pro forma would form a binding contract if it suited the
developer to treat it as such to gain a contractual right to forfeit the deposit
sum already paid by a defaulting purchaser who might subsequently fail to
sign a contract of sale of housing accommodatien when so requested. On
the other hand, that booking pro forma might be treated merely as an
agreement to agree at a future date or event if this situation could suit the
needs of the developer.® This form of high-handed action which has been
practised by obnoxious developers time and time again is most undesirable.

42. “The (1970) rules treat the description “booking fee”as an expression in common use
in the area of housing development and sale. They limit the amount of money which
a purchaser of housing accommodation, including land, may be required to pay as a
booking fee (rule 10(1) and (2)):’ per Sir Garfield Barwick in Daiman Development Sdn
Bhd v Mathew Lui Chin Teck (1981) 1 ML] 56 at page 59, PC.

43.  Seethefacts in Daiman Development Sdn Bhd v Mathew Lui Chin Teck & Anor (1981)
1 MLJ 56, PC., which have been set out in paragraph 5.06, supra.
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From the Daiman case, some salient principles of housing law may be
extracted. First, in view of the presence of the provisions contained in rule
12(1) of the 1970 Rules, every sale transaction of housing accommodation
made between July 15, 1970 and June 1, 1982 by a licensed housing developer
must contain at least the bare minimum contractual provisions prescribed in
the 1970 Rules. Second, such contractual provisions will become additional
terms and conditions of sale of housing accommodation if, firstly, a pro forma
document has been executed by the developer and the purchaser prior to the
signing of the sale and purchase agreement and, secondly, at the time of
executing the pro forma and payment of the booking fee, the consensus of the
contracting parties is presently to be bound to each other no matter how
incomplete their arrangements might appear to be. This question of consensus
is best gauged by the expressed intention of the parties in the pro forma and
should not be answered by determining the presence or absence of any
particular form of words. Third, the onus is on the housing developer to
provide for such minimum terms and conditions in the contract of sale of
housing accommodation, the failure of which will expose the defaulting
developer to statutory penalties. The rules impose no penalties on a purchaser
for the non-observation of any housing rule or regulation.

However, the old practice of collecting booking sums upfront was
somewhat curtailed in 1970 when the Housing Developers (Control and
Licensing) Rules, 1970 came into force on July 15, 1970. Thenceforth, not
more than 2.5 per cent of the purchase price or RM 1,000, whichever is the

lower, may be collected from any purchaser by any licensed developer. Rule
10 of the 1970 Rules had stipulated that:

(1) Apurchaserofhousingaccommodation including the land shall not be
required to pay a booking fee of a sum exceeding 2.5 per cent of the
purchase price of such housing accommodation including the land.

(2) Notwithstanding paragraph (1) of this Rule, no purchaser of a
housing accommodation including the land shall be required to pay
a booking fee of a sum exceeding RM1,000.

(3) For purposes of this Rule the term ‘booking fee’ shall include any
payment by whatever name called which payment gives the pur-
chaser an option or right to purchase the housing accommodation
including the land.

Unscrupulous developers used to abscond with the purchasers’ monies
amounting to 10 per cent of the purchase price or more. With the introduc-
tion of Rule 10 in 1970, not more than RM1,000 or 2.5 per cent of the
purchase price, whichever shall be the lower, may be collected by any
licensed housing developer. Such a statutory restriction is intended to
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discourage potential bogus developers from absconding after collecting
numerous sums of booking fees from purchasers. However, with the
introduction of the Housing Developers (Control and Licensing) Regula-
tions 1982, the collection of booking fees became a thing of the past.
Regulation 6 of 1982 has explicitly enacted that ‘(n)o housing developer
shall collect any payment by whatever name called except as prescribed by
contract of sale under regulation 12°. Regulation 12 stipulates that:

(1) Every contract of sale for the sale and purchase of a housing
accommodation together with the subdivisional portion of land
appurtenant thereto shall be in the form prescribed in Schedule E.

(2) Noamendment to any such contract of sale shall be made except on
the ground of hardship or necessity and with the prior approval in
writing of the Controller.

On April 1, 1982, a standard contract of sale of a housing accommodation
in form and substance such as that contained in Schedule E was introduced for
the first time by the then (renamed) Minister of Housing and Local Govern-
ment, Dato’ Neo Yee Pan. The old practice of collecting an initial booking fee
upfront was done away with by Clause 4(1) of the newly introduced standard
contract of sale which stipulated that the purchase price or the balance shall be
paidbyinstalments onlyat the time and in the manneras prescribedin the Third
Schedule.Item 1 of the Third Schedule has expressly stipulated that the deposit
sum of 10 per cent of the purchase price needs to be paid by the purchaser to
alicensed developer only at the time of signing of the standard contract of sale
of a unit of housing accommodation and not earlier.

Hence, with the statutory prohibition of collecting booking fees in
whateveramountand under whatsoever name upfront before anagreement for
sale has been executed by the parties concerned, the previous practice of
collecting booking fees has since diminished and has become almost obsolete.
This is a good form of statutory protection designed to protect purchasers
from being fleeced by bogus or errant developers. Unfortunately, this practice
recently surfaced again. In 1994, and againin 1995, the Minister of Housingand
Local Government warned all developers against the prohibited practice of
collecting booking fees of varying amounts of monies unless the standard
contract of sale had first been signed by the parties concerned.

Rule 12, along with the other rules of 1982, were repealed and replaced
by the Housing Developers (Control and Licensing) Regulations 1989
which took effect on April 1, 1989. However, much of the content in the
former rule 12 was retained and adopted in the current regulation 11, with
further elaboration. The current expanded regulation 11 governing the use
of a standard contract of sale of a unit of housing accommodation states:
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(1) Every contract of sale for the sale and purchase of a housing
accommodation together with the subdivisional portion of land
appurtenant thereto shall be in the form prescribed in Schedule G
and where the contract of sale is for the sale and purchase of a
housing accommodation in a subdivided building, it shall be in the
form prescribed in Schedule H.

(2) No housing developer shall collect any payment by whatever name
called except as prescribed by the contract of sale.

(3) Where the Controller is satisfied that owing to special circum-
stances or hardship or necessity compliance with any of the provi-
sions in the contract of sale is impracticable or unnecessary, he may,
by a certificate in writing, waive or modify such provisions:
Provided that no such waiver or modification shall be approved if such
application is made after the expiry of the time stipulated for the
handing over of vacant possession under the contract of sale orafter thie
validity of any extension of time, if any, granted by the Controller.

The new regulation 11(1) of 1989 thus separates the sale of Janded
properties such as dwelling terrace houses, semi-detached houses and
bungalows from the sale of high-rise housing accommodations such
as flats, apartments and condominiums. This division leads to the
introduction of two separate standard contracts of sale in the form of
Schedules G and H. The Schedule G contract replaces the 1982
Schedule E contract of sale. The new Schedule H contract governs the
sale of housing accommodation to be built within a multi-storey
building that has been earmarked for subdivision into strata parcels at
a later date.* The absolute prohibition against the collection of
booking fees under any guise before an agreement has been signed is
still rigidly enforced by officers from the Ministry.* The Schedule G
or H contract of sale has been designed by the 1989 Regulations to
contain the minimum statutory terms and conditions of sale. Such
mandatory clauses have been aimed at protecting a class of persons
who are known as bona fide purchasers of immovable properties for
valuable consideration. None of the prescribed clauses may be varied
or amended to the detriment of the interests of any of such purchas-
ers. The court will not countenance any attempt to evade the legisla-
tion either directly or indirectly if the evasion is to do violence to the

44. See the Strata Titles Act, 1985 (Act 318) which came into force on June 1, 1985.
45. See regulation 11(2) of the 1989 Regulations.
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letter and spirit of the Housing Developers (Control & Licensing)
Regulations, 1989 or any of its preceding rules.*

However, it may be observed that some discretionary powers have been
vested in the Controller of Housing under the new regulation 11(3) of 1989.
In current instances unheard of before, the Controller may now waive any of
the provisions in the standard contract of sale if the Controller should decide,
at his sole discretion, that compliance with that particular provision would be
impracticable or unnecessary due to special circumstances or hardship or out
of sheer necessity. The root words ‘special circumstances’, ‘hardship’ or
‘necessity’ need to be construed for the benetit of the developer and not the
purchaser. However, the Controller does not have the power to dispense with
all the statutory provisions in the standard contract of sale; he may only waive
or modify one or some of such standard provisions, subject to the presence of
the element of ‘special circumstances’, ‘hardship’ or ‘necessity’ and no others.
The element of “special circumstances’ is rather subjective. Perhaps it may
cover circumstances such as acute shortage in the supply of building materials
orperhapslabourshortageasitdid happenin Melakaon July 8and 9, 1995 when
foreign construction workers stayed away from construction sites. However
the elements of ‘hardship” and ‘necessity” are closely linked to the sale of
housing accommodation transactions which may have taken place just before
the 1989 Regulations came into effect on April 1,1989. An example of hardship
could be an instance whereby the developer has, just prior to April 1, 1989,
contracted with its purchasers to construct and complete apartments or
condominiums within 48 calendar months and overnight discovers that the
construction period has been shortened to 36 calendar months. Great injustice
will prevailif the 1989 provisions as contained in Clause 22 (1) and Clause 24(1)
of the Schedule H agreement which govern the completion of the strata parcel
of apartment or condominium and the common facilities within 36 calendar
monthsare not waived or modified in favour of the developer who is so affected
by the changing law. Under such circumstances, the Controller may, if he so
decides, waive the application of the provisions contained in the aforesaid
Clauses 22(1) and 24(1). He may do so only by a certificate in writing which
has to be given to the applicant/developer.”

46. In Syarikat Chang Cheng (M) Sdn Bhd v Pembangunan Orkid Desa Sdn Bhd (1996) 1
MLJ 799, HC, the High Court held, at page 804B-D, that any terms and conditions
which purport to get round the Housing Developers (Control & Licensing) Act, 1966
and the related rules so as to remove the protection of home buyers may not be
inscrted. See also Keng Soon Finance Bhd v MK Retnam Holdings Sdn Bbhd (Bhagat
Singh s/o Surian Singh & Ors, Interveners) (1996) 2 MLJ 431; (1996) 4 CLJ 52, HC.

47. Regulation 11(3) of the 1989 Regulations.
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However, the proviso to regulation 11(3) prohibits the Controller
from granting any waiver or modification of one or some but not all of the
provisions in the standard contract of sale if the aggrieved developer’s
application for waiver or modification is made out of time; namely, afterand
not before the expiry of the time stipulated in the standard contract of sale
for the delivery of vacant possession of the completed unit of housing
accommodation or beyond the extended time which is granted by the
Controller in respect of the time stipulated for the handing over of vacant
possession. This time constraint imposed by the 1989 Regulations on any
application for an extension of the construction period is to ensure that no
frivolous application is made by the developer concerned just to avoid the
liability to pay damages for late delivery.* If an aggrieved developer fails to
obtain the required waiver or modification, then that particular developer
may, within 14 days after having been notified of the adverse decision of the
Controller, appeal to the Minister of Housing and Local Government
against such a decision. Any decision made by the Minister in respect of the
appeal shall be final and shall not be questioned in any court of law.

Protection of other rights of the purchaser

Besides the statutory protectionaccorded to the purchaser who is nolonger
obliged to pay a booking fee the Act, via the essential minimum terms and
conditions put into the standard contract of sale, confers additional protec-
tion to other contractual rights of the purchaser during the post-contract
stage. Such other essential provisions which must be stipulated in any
contract of sale of housing accommodation, including the land appurtenant
thereto, for the sole purpose of protecting purchasers have been discussed
by the Privy Councilin the case of Daiman Development Sdn Bhdv Mathew
Lut Chin Teck & Anor.” Sir Garfield Barwick, when commenting on the
Housing Developers (Control and Licensing) Rules 1970, said:

Rule 12 requires every contract of sale of housing accommodation,
including the land, to provide within its terms and conditions for a
number of specified matters. A brief abstract of these mattersis necessary
to indicate their nature and extent.

48. The method of computing time, in particular, the terminus ad guem for the assessment
of damages in respect of non-delivery of a non-constructed house in an abandoned
housing project has been thoroughly analysed by KC Vohrah J in Syarikat Chang
Cheng (M) Sdn Bhd v Pembangunan Orkid Desa Sdn Bhd (1996) 1 ML] 799, HC.

49. (1981) 1 MLJ 56, PC.
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1. Warranties of title and absence of encumbrances.
12(1)(a), (b) and (¢)
2. A statement of price and the manner of its payment.
12(1)(d) and (e)

3. A description of the land, its subdivisional location and provision
foradjustment of price if there be a divergence between the descrip-
tion of the contract of sale and the description in the instrument
(document) of title.

12(1)(F) and (g)

4. Date of delivery of vacant possession with indemnity to the pur-

chaser in the event of delay in such delivery.

12(1)(h) and (i)
6. Undertaking by the housing developer to erect the housing accom-
modation for the purchaser in good and workmanlike manner in
accordance with the agreed plans and specifications.

12(1)G) and (k)

8.  Licensedhousing developerathis own costand expense to fix connections

tothehousingaccommodation withelectricity, waterand sewerage mains.
12010

9. Licensed developer to procure the issue of the relevant Certificate
of Fitness for Occupation from the appropriate authority and at his
own cost and expense to comply with the requirements of the
appropriate authority in the procurement of such certificate which
is to be produced to the purchaser.

12)(1)(n)

10. Licensed developer to take all necessary steps to obtain issue of
separate document of title to the land upon which the housing
accommodation is erected for the purchaser and, subject to payment
of the purchase monies and observation of the terms and conditions
of the contract of sale, forthwith execute a valid and registrable
transfer of the land together with housing accommodation to the
purchaser or his nominee.

12(1)(p)

11. Licensed developer at his own cost and expense to undertake to
remedy any defect, shrinkage or other fault in the housing accom-
modation which may become apparent within six months from the
date of delivery of vacant possession.

12(1)(q)

CAGAMAS Book_201-400.indd 336 3/3/14 7:05 PM



Legal and Administrative Framework for Housing Development and Finance: 337
The Legislative Viewpoint

12. Statement of the party responsible for the payment of outgoings
and of the manner of making such payments.

Sir Garfield Barwick of the Privy Council continued:

The rules impose no penalties on a purchaser who enters into a
contract which does not conform to the requirements of the rules.
Clearly rule 12 does not exclude the possibility of the contract of sale
containing terms and conditions other than such as are designed to
effectuate the requirements of the rules. Rule 12 requires a contract
to contain within its terms the stipulated provisions. It is observable
that rule 12 does cover much of the relationship of vendor and
purchaser in relation to the purchase and is mandatory so far as the
appellant (developer) is concerned.

From the above judicial observation on rule 12 of the 1970 Rules,
it is quite clear that any licensed housing developer who sells more than
four units of housing accommodation in the 1970s and early 1980s must
adopt in his sale and purchase agreement all the provisions set forth in
rule 12. This compliance is mandatory as far as the developer is con-
cerned. These provisions have been incorporated into the Schedule E
contract of sale in 1982 and elaborated upon in 1989 in the Schedules G
and H contracts of sale of housing accommodation. But it must be
observed that the omission of any of the compulsory provisions from
the contract of sale does not invalidate the sale. The omission merely
exposes an errant developer to prosecution in the criminal courts by
summons. In other words, the developer cannot, under the pretext of
an omission, avoid any sale. This principle is aimed at safeguarding the
rights of the purchaser.

Salient features of the standard contract of sale

Subject matter of the sale

The first salient point in any statutorily prescribed contract of sale
touches on the sale elementitself. As stated by the Privy Council, “(t)he
rules (of 1970) treat the description “booking fee” as an expression in
common use in the area of housing development and sale.””® The
housing accommodation, together with the land appurtenant thereto,
whether it is a landed property or a high-rise strata parcel, forms the

50.  Daiman Development Sdn Bhd v Mathew Lui Chin Teck (1981) 1 MLJ 56 at 59B, PC;
per Sir Garfield Barwick. (Emphasis added).
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subject matter of the purchase.’ This particular subject matter was also

commented on by the Privy Council in Daiman Development Sdn Bhd

v Mathew Lui Chin Teck® where Sir Garfield Barwick said:

Warranty that the housing accommodation conforms with all relevant
laws in force with indemnity to the purchaser against fines, penalties or
losses incurred under any such law: Licensed housing developer at his
own expense to construct in accordance with requirements of the
appropriate authority roads, driveways, etc, serving the housing accom-
modation the subject of the purchase. (Emphasis added.)

Sales of housing accommodation, together with the land, form the

lifeline of the housing industry. Without sales, there may not be any
housing industry. If the sales catalyst was not sustained, financially-weak
developers would collapse — as was experienced in the recessionary years of
the 1970s and the severe recession in the mid-1980s. Consequently, hou-
sing projects have actually been abandoned across the country.* Only the
stronger developers have survived the recession. The element of sale has in
fact been embedded in the definition of the term ‘housing development™**
by section 3 of the Act. In 1966, this term was defined as:

‘housing development’ means the business of developing or providing
monies for developing or purchasing, or of partly developing and partly
providing monies for purchasing, more than four units of housing
accommodations which will be or are erected by such development.

(Emphasis added.)

51.

w
[\S]

54.

In Abdul Rabim bin Syed Mohd v Ramakrishnan K.y (.. - A\bmad Azlan bin
Wan Majid & Anor, Interveners) and another action (1996) 3 ML] 385: (1996) 3 CLJ
393; the High Court, at page 395 opined: “...it must also be observed that a transaction
for the sale of property in Malaysia cannot usually be completed within a short period
of time. This is especially so if the land, the subject matter of the sale, is subject to existing
encumbrances.’

(1981) 1 MLJ 56, PC.

For cases which deal with abandoned housing projects, sec Keng Soon Finance Bhd v
MK Holdings Sdn Bhd (Bhagat Singh s/o Surian Singh & Ors, Interveners) (1996) 2ML]
431; (1996) 4 CLJ 52, HC; Syartkat Chang Cheng (M) Sdn Bhd v Pembangunan Orkid
Desa Sdn Bhd (1996) 1 ML] 799, HC and Soo Hong & Leong Kew Moi & Orsv United
Malayan Banking Corporation Bhd & Anor (1997) 1 MLJ 690, CA.

The term ‘housing development’ has been analysed and discussed at length by SY Kok
in his forthcoming book Law Governing the Housing Industry (scheduled for publica-
tion end 1997).
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The word ‘develop’, which appeared in the 1966 definition, was then
defined as:

to construct or cause to be constructed, and includes the carrying on of
any building operations for the purpose of constructing, housing accom-
modations in, on, over or under any land with the view of selling the same
or the land which would be appurtenance to such housing accommoda-
tions. (Emphasis added.)

The root word and phrase in this 1966 definition, namely ‘purchasing’ and
‘with the view of selling’, refer to sale and purchase transactions of housing
accommodation together with the land appurtenant to such housing accom-
modation. Therefore, it will be nonsensical interpretation of the term ‘housing
development’ if one is to opine that the basic catalyst of sales, which forms the
core business of the housing industry, is not an essential ingredient in the
definition of the term ‘housing development™ or to think that financial
institutions which grant housing loans are developers.

Housing accommodation under construction

The Housing Rules of the 1970s and the Housing Regulations of the 1980s,
whichattempt to developahealthy and systematic development of the housing
industry, do provide for the development or construction of units of housing
accommodations from their footing works or foundation stage to the practical
completion stage. The Third Schedule of Payment of the Purchase Price which
limits the quantum of each stage or progressive payment of the purchase price
to be made by the purchaser to the developer against the production of the
relevant certificates of completion of the various stages of construction works
lends support to this observation. The construction period of 24 or 36 calendar
months prescribed by the standard contract of sale also lends weight to this
conclusion. In fact, the definition of ‘housing development” in Section 3 of the
Act also talks about the construction of the housing accommodation.’ In

55. For a detailed analysis of the meaning of housing development in the current 1988
Revised Act, see Chapter 3 of SY Kok’s forthcoming book Law Governing the Housing
Industry.

56. For some of the local cases which deal with the sales of houses which are under various
stages of construction, see SEA Housing Sdn Bhd v Lee Poh Choo (1982) 2 ML] 31, FC,;
Rajeswariv Kin Nam Realty Development Sdn Bhd (1983) 1 ML] 88, HC.; Khau Daw Yau
v Kin Nam Realty Development Sdn Bbd (1984) 1 ML] 256, FC; City Investment Sdn Bhd
v Koperasi Serbaguna Cuepacs Tanggungan Bhd (1988) 1 ML] 69, PC.; Syartkat Lean Hup
(Liew Brothers) Sdn Bhdv Cheow Chong Thai (1988) 3 ML] 221 and Voon Keng & 61 Ors
v Syavikat Muzwina Development Sdn Bbd (1991) 3 CLJ 1904, HC.
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other words, what is being sold under the standard contract of sale of housing
accommodation is nota completed unit of house or flat (except for completed,
leftover unsold units), but a house or flat which is still under construction or
1s about to be constructed by the housing developer.”

Payment of the purchase price

The payment of the purchase price for a unit of housing accommodation,
together with the land appurtenant thereto, is one of the fundamental terms of
the standard contract of sale.”® Every stage or progressive payment is controlled
by legislation. This is to ensure that no licensed developer may impose
unreasonable or onerous terms of payment upon any unsuspecting purchaser.
Clause 4(1) in the standard Schedule G or Schedule H contract™ stipulates that
‘(t)he purchase price shall be paid by the Purchaser to the Vendor by
instalments and at the time and in the manner as prescribed in the Third
Schedule hereto’. Sub-clause (2) states that ‘(e)very notice referred to in the
Third Schedule requesting for payment shall be supported by a certificate
signed by the Vendor’s Architect or Engineer in charge of the housing
development and every such certificate so signed shall be proof of the fact that
the works therein referred to have been completed.” The Third Schedule sets
out in detail not only the various stages of payment of the purchase price and
the respective time to effect such payments to the housing developer but also,
to borrow the phase used by the Privy Council, ‘limit(s) the amount of money
whicha purchaser of housingaccommodation, including land, may be required
to pay’* at each completed stage of construction.

Sub-clause (2) of clause 4 protects the purchaser in the sense that any
architect or engineer, although engaged by the developer, is accountable to
the purchaser in an action in tort for professional negligence if that
particular professional, acting without due care or perhaps in collusion with
the developer, negligently or mistakenly certifies the completion of the
relevant stages of construction of the unit of housing accommodation.

57.  Compare with the subsequent sales of the developer’s completed but remaining unsold
units of housing accommodation.

58.  Ching Yik Development Sdn Bhdv Setapak Heights Development Sdn Bhd (1996) 3 MLJ
675, CA.

59. The standard Schedule G or Schedule H contract of sale of housing accommodation
was introduced in 1989 via regulation 11(1) of the Housing Developers (Control and
Licensing) Regulations 1989.

60. See footnote 42, supra.
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Secondly, notwithstanding the non-existence of any privity of contract
between the professionals and the original purchasers, an action may lie in
tort if the professional is found to be negligent in the structural design or
in the supervision of the construction which leads to the collapse of the
housing accommodation or any part or parts thereof.*!

On the other hand, Parliament in its wisdom has forbidden any errant or
difficult purchaser to withhold any stage or progressive payment under the
camouflaged pretence that the construction works referred to in the relevant
certificates of completion have not been actually completed or have been
poorly constructed. This prohibition is achieved by simply adopting the root
phrase: ‘every such certificate so signed shall be proof of the fact that the works
therein referred to have been completed’ in clause 4(2) of the standard contract
of sale. Without those root words, a suspicious purchaser will be able to
challenge the developer at every step of the construction process for alleged
defective works or use of inferior building materials. He may thus hinder the
progress of construction of the housingaccommodation. Furthermore, it may
be observed thata purchaser is not entitled, while the housing accommodation
is sl under construction, to require the developer to rectify any defect which
may appear in any part of the partially-constructed housing accommodation.
After all, he is not allowed to enter the construction site while construction
works are ongoing. The purchaser may only do so when the unit has been
completed and delivered or is deemed to have been delivered to him, provided
always that such defects complained of do appear during the 18 calendar
months’ defect liability period.®

Schedule of payment of purchase price

The Third Schedule or the Schedule of Payment of the Purchase Price has
been referred to in clause 4(1) of the standard contract of sale of housing
accommodation. This Third Schedule is prescribed by statute and, there-
fore, cannot be varied at random by the developer. It ensures that the
quantum of each progressive payment is pegged at a maximum amount and

61. Allan Bryan v Judith Anne Maloney (1995) 2 CLJ 503. In this Australian case, the
majority judgment of the High Court held that a professional builder was liable for
damage to the house which was purchased by a subsequent purchaser. The defect,
which occurred subsequent to the completion of the sub-sale, was due to inadequacy
of the footings of the house which could not subsequently withstand the seasonal
changes in the clay soil. Compare to Teh Khem On & Anorv Yeoh & Wu Development
Sdn Bhd & 3 Ors (1995) 2 AMR 1558, HC.

62. Clause 23 of the Schedule G Agreement and clause 26 of the Schedule H Agreement.
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that no developer shall be able to take advantage of any ignorant purchaser
by collecting from him any progressive payment over and above the
maximum quantum restricted by the Third Schedule. Should any unjust
collection occur, the developer is obligated to refund the surplus payment
to the purchaser. If any refund is delayed, the errant developer will, in
addition to the possibility of being prosecuted, be liable to the purchaser for
late interest payment in respect of any unjust enrichment. The Third
Schedule was first introduced in 1969 via rule 8 of the Housing Developers
(Sale of Housing Accommodation) Rules, 1969 which provides:

(1) Subject to sub-rule (2) the purchase price for any housing accom-
modation if paid by instalments shall be paid as prescribed by the
Schedule.

(2) Notwithstanding the provisions of sub-rule (1) the housing devel-
operand the purchaser may (under a contract of sale) vary the terms
and rates of instalments prescribed in the Schedule if the terms and
rates under the contract of sale are no less favourable to the
purchaser than those prescribed by the Schedule.

It may be observed that in the earlier days, the time for payment for
each of the progressive instalments as well as the quantum for each
progressive instalment could be negotiated between the developer and
the purchaser concerned provided that none of the negotiated terms of
payment would be detrimental or be at a disadvantage to the purchaser.
In other words, if a developer is keen to secure a sale instead of losing
a potential buyer, the developer may allow the potential purchaser to
pay alesser amount for each progressive instalment and the repayment
period may even be spread over a longer period of time than prescribed
by the old Rules. However, this particular rule 8 of the 1969 Rules has
since been repealed. Currently, all payments must be collected strictly
in accordance with the provisions contained in the Third Schedule. No
developer is entitled to receive any stage or progressive payment of the
purchase price earlier than stated in the Third Schedule if that corre-
sponding stage of construction has not, as yet, been constructed. Since
the 1989 Regulations have made no provisions which are similar to the
repealed rule 8(2) of the 1969 Rules, impliedly, no developer can collect
or receive any additional payment other than that justified by the
progress of construction of the housing accommodation that is under
sale. In other words, any premature collection of stage payment is
absolutely prohibited.

Lately some errant licensed developers, employing the sales gim-
mick of discounting the purchase price, have collected upfront the
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whole sum of the discounted purchase price from purchasers before
construction works have even commenced. This is a very unhealthy
practice because of the possibility that purchasers might end up being
cheated of their payments. In such an event, the loss of the whole
purchase price will be far greater than the normal 10 per cent deposit
sum. The authorities should constantly conduct spot checks on the
receipts issued by such developers and their account books to prevent
such dangerous practices from ever happening. Such wrongful collec-
tions could, if left unchecked, cause greater hardships and sorrows than
those caused by bogus developers in the 1950s and 1960s.

To summarise, even though purchasers may be willing to pay
upfront the whole or part of the purchase price, a licensed housing
developer is barred by Parliament from collecting more than the
maximum progressive payments stipulated in the Third Schedule.®
Contravention of any of the provisions of the Third Schedule, such as
the collection of the 10 per cent deposit sum upfront before the
execution of the contract of sale, will be tantamount to an offence
against the Act and should be prosecuted. It is very clear under the law
that, before the contract of sale of housing accommodation together
with the land appurtenant thereto has been standardised by Parliament
on June 1, 1982 in the form of Schedule E, the 1969 Rules as well as the
1970 Rules did notimpose ona purchaser any penalties for entering into
a contract which did not conform to the requirements of the old rules.
On the other hand, it was mandatory for any developer in the 1970s and
right up to June 1, 1982 to ensure that the contract of sale of housing
accommodation did contain within its four corners the stipulated
provisions prescribed by statute before the same could be signed by the
various purchasers. It is noticeable, of course, that rule 12 of the 1970
Rules did control and regulate much but not all of the relationship of a
developer and his purchaser in respect of the sale and purchase of a unit
of housing accommodation. Therefore, the possibility was there for the

63. In Daiman Development Sdn Bhd v Mathew Lui Chin Teck (1981) 1 ML]J 56, Sir
Garfield Barwick, at page 60 B-C, remarked: “The rules impose no penalties on a
purchaser who enters intoa contract which does not conform to the requirements
of therules. Clearly rule 12 does not exclude the possibility of the contract of sale
containing terms and conditions other than such as arc designed to cffectuate the
requirements of the rules. Rule 12 requires a contract to contain within its terms
the stipulated provisions. It is observable that rule 12 does cover much of the
relationship of vendor and purchaser in relation to the purchase and is mandotary
so far as the appellant (developer) is concerned.’
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developer to add some extra terms and conditions to the contract of sale
but the additional provisions must not be against the stated aims and
objectives of the Act nor be adverse or less favourable to the purchaser.
The test to be applied on the acceptance of any additional term is
whether the contractual provision is in favour of or is against the
interest of the purchaser. After all, the provisions of the Act and its
related rules have been designed mainly to protect weak purchasers.

When the contract of sale of housing accommodation was finally
introduced to the housing industry on June 1, 1982 in the form of the
Schedule E agreement via regulation 12(1) of the Housing Developers
(Control and Licensing) Regulations 1982, the past usage of or the
possibility of introducing additional provisions to the contract of sale had
been neutralised and was done with. From June 1, 1982 to the date when the
Housing Developers (Control and Licensing) Regulations 1989 were
introduced on April 1, 1989 and from then onwards to the present day, the
sale of any housing accommodation by a licensed housing developer must
be in the standard contract of sale in the form of Schedule G or, as the case
may be, Schedule H agreement. All the terms and conditions in the
statutory prescribed contract of sale must be adopted in toto. However, as
discussed earlier, the standard terms and conditions may be varied if and
only if the aggrieved developer has obtained from the Controller of
Housing the latter’s prior written approval to amend any of such terms or
conditions under the statutorily restricted grounds of hardship or
necessity.*

Terms of payment in the Third Schedule

The current 1989 provisions which govern the terms of payment of the
purchase price for any unit of housing accommodation are contained in the
Third Schedule of the contract of sale.® This statutorily prescribed Sche-
dule of Payment provides as follows:

64. The 1982 Regulations via regulation 12 stipulate: ‘12 (1) Every contract of sale for the
sale and purchase of ahousingaccommodation together with the subdivisional portion
of land appurtenant thereto shall be in the form prescribed in Schedule E. (2) No
amendment to any such contract of sale shall be made except on the ground of hardship
or necessity and with the prior approval in writing of the Controller.’

65.  On the question of appeal from an adverse decision of the Controller of Housing, see
a discussion of this point in paragraph 5.16, ante.

66. See Clause 4(1) of the standard contract of sale of housing accommodation.
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Third Schedule: Clause 4 (1)
Schedule of Payment of Purchase Price

Instalments Payable Percentage

1. Immediately upon the signing of this Agreement 10
2. Within fourteen (14) days after receipt by the Purchaser of the
Vendor’s written notice of the completion of:

(a) the foundation and footing works of the said Building 10
(b) the reinforced concrete framework of the said Building 15
(c) the walls of the said Building with door and window frames 10

placed in position

(d) the roofing, electrical wiring, plumbing (without fittings),
gas piping (if any) and internal telephone trunking and cabling 10
(if any) to the said Building

(e) the internal and external plastering of the said Building 10
(f) the roads, drains and sewerage works serving the said Building 15
3. On handing over of vacant possession with connection of 15
water and electricity supply to the said Building®”’
4. Upon handing over of vacant possession as in item (3) 5

and to be held by the Vendor’s solicitor as stakeholder

for payment to the Vendor as follows:

(a) 2.5 per cent at the expiry of six months after handing over
of vacant possession

(b) 2.5 per cent at the expiry of 12 months after handing over
of vacant possession

TOTAL 100

67.  With the recent amendment made to the standard provisions which govern the time and
manner of delivery of vacant possession of the practical completed house on August 1, 1994
viathe Housing Developers (Controland Licensing) (Amendment) Regulations 1994, this
item should, consequently, be amended as well to read: ‘On handing over of vacant
possession (to which) water and electricity supply (are ready for connection) to the said
Building’. This amendment, according to Pretam Singh, Deputy Public Prosecutor of the
Ministry of Housing and Local Government, was made in compliance with the conclusion
reached by SY Kok in his articles: ‘Does Delivery of Vacant Possession include the
Energizing of Waterand Electricity Supplies ?” (1993) 4 CL] ix and ‘Its Sequel’ (1994) 4 CLJ
xxiil. Similar conclusion was also arrived at by the Court of Appeal in Salmab bte Sulaiman
& Anor (Administratrices of the estate of Abmad bin Ibrabim, deceased) v Metroplex
Development Sdn Bhd (1997) 1 MLJ 369, CA. Kok’s articles were used by the developer’s
counsel in the lower court but they were not cited before the Court of Appeal.
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From the Third Schedule, it may be observed that item 1 relates to the
post-contractual stage whereby a purchaser is obliged to pay only a maximum
10 per cent deposit sum after the standard contract of sale has been signed by
all the parties concerned — the purchaser, the developer and, wherever applica-
ble, the landowner.*® However, item 2 refers to the construction stage. This
item, including its sub-paragraphs (a) to (f), sets out most of the stages of
construction works of the housing accommodation in chronological order,
albeit payment may not necessarily be made in that particular order. For
example, while the internal and external plastering works of the said housing
accommodation may be ongoing, yet the roads and drains and sewerage works
serving the housing accommodation might have been completed well ahead of
the developer’s work schedule. Therefore, payment for the latter completed
works must first be made. It would, of course, be stretching the imagination
ifapurchaseris requested to pay for the completion of the roof underitem 2(d)
of the Third Schedule when the reinforced concrete hasnot, as yet, been poured
nto the footing or framework of the said housing accommodation. Whoever
so certifies such completion of non-existing works shall be liable for profes-
sional negligence® as well as for offending the provisions contained in Clause
4(1) and (2) in the standard contract and in the Third Schedule.

Land acquisition for housing,
infrastructure and amenities

Due to the rapid development and the recent industrialisation in Peninsular
Malaysia, suitable land for development has become scarce. The inevitable event

68. The 1989 Regulations (regulation 10) expressly prohibit any licensed housing devel-
oper from contracting with a purchaser for the sale of any unit of housing accommo-
dation if the developer is not the registered proprietor of the housing project land
unless the developer ensures that the proprietor of the particular piece of land is also
made a party to such a contract of sale and the latter agrees to the sale of the land for
the purposes specified in such contract of sale. This is a positive improvement over the
aold rules because the registered landowner will not be able to avoid the sale to the
purchaser should the developer default in its obligations with the landowner.

69. Allan Bryan v Judith Anne Malony (1995) 2 CLJ 503. Compare also Teh Khem On &
Anorv Yeoh & Wu Development Sdn Bhd & 3 Ors (1995) 2 AMR 1558, HC. See also
K Amirthalingam’s article: ‘Liability In Negligence For Purely Economic Loss Caused
By Defective Buildings: Recent Decisions From The United Kingdom, New Zealand,
Canada And Australia’ (1996) 3 ML] ci. In Anthony Ting Chio Pangv Wong Bing Seng
(1997) 2 CLJ 831, the High Court in Sibu held that the failure to conduct a proper and
adequate land title search will render the solicitor concerned liable to his client for
professional negligence.
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hasto happen. Various pieces of alienated land of varying shapes and sizes located
in different districts and states have been and will continue to be acquired
compulsorily to meet the demand for more housing and industrial land.

Legal ownership in alienated land in Peninsular Malaysia is guaranteed
by the state.”® When an individual or a corporate body has been duly
registered on any register document of title to alienated land, that registra-
tion data, which forms a part of public records, would be tantamount to
conclusive evidence that, inter alia, the registered title to the alienated land
described therein is vested in that particular individual or corporate body.”
Other data on the register document of title, such as the various conditions
of title, restrictions in interest and other provisions, are also conclusive.”
What will not be conclusive evidence is data which appears on the corres-
ponding issue document of title. Such data is not state guaranteed. The
reason for this principle of Torrens law is clear. While all register documents
of title are in the possession and under the strict control of the state’s land
registry or land offices, issue documents of title are given out by the state
authority to the various approved ‘alienees’ or registered proprietors. If any
such issue documents of title should fall into the wrong hands, fraud could
possibly be committed by doctoring or altering any such recorded data,
including the name of the registered proprietor.

As aregistered proprietor, the individual or corporate body is entitled
to the possession of the alienated land as well as to enjoy the incidents of
tenure of such land. However, the proprietor’s unfettered right to deal with
the alienated land as he pleases™ will be severely curtailed if such land or any
part or parts thereof are acquired by the state or the government.

In Peninsular Malaysia, ownership of private property by an indi-
vidual or a corporate body is guaranteed by Article 13 of the Federal
Constitution which enacts:

70.  The question of what would constitute an act of alienation of state land was discussed
by Hashim Yeop A Sani ] (as he then was) in Dr Ti Teow Siew & Ors v Pendaftar
Geran-Geran Tanah Negeri Selangor (1982) 1 MLJ 38, HC. See also Teh Beev K
Maruthamuthu (1977) 2 MLJ 7, FC; Goh Keng How v Raja Zainal Abidin bin Raja
Hussin & Anor (1995) 3 MLJ 6, 13C-G, HC and SY Kok’s paper: ‘Alienation of State
Land’ (June, 1993).

71.  This cardinal principle of the conclusiveness of all register documents of title which is
central in all Torrens statutes is enshrined in section 89(a) of the National Land Code,
1965 (Act 56 of 1965).

72, Section 89(b) of the National Land Code, 1965.
73.  EngMee Yongv Letchumanan (1980) AC 331 at 336F; (1979) 2MLJ 212 at 215D; PC.
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(1) No person shall be deprived of property save in accordance with
the law;

(2) No law shall provide for the compulsory acquisition or use of
property without adequate compensation.

Lookingat Article 13 asawhole and Article 13(2) in particular, the right
of the individual or corporate body to private property is not absolute.
Such a right is qualified and is guaranteed by the Federal Constitution
only up to a certain limit. Where the interest of the public’* becomes
paramount, the right to private property can and may be superseded and
abridged by the land acquisition process. Thus, compulsory acquisition
of private property is tantamount to an interference with the constitu-
tional guaranteed right of the individual or corporate body to own
alienated land. It also deprives the proprietor of possession of his land.
This particular right of the state to appropriate private property to
public use is quite unknown to the common law. However, it is not
unusual to enact statutory provisions for the state to acquire alienated
land. This is part and parcel of the sovereignty of the state.

Article 13 was, in fact, reviewed by the court in Kulasingam & Anorv
Commissioner of Lands, Federal Territory.”* Hashim Yeop A Sani J (as he
then was) said:

74. The term ‘public purpose’ has been interpreted by the Supreme Court of India in
Bajivao Kote v State of Maharashtra (1995) 2 SCC 442 as follows: ‘Public purpose is not
capable of precise definition. Each case has to be considered in the light of the purpose
for which acquisition is sought for. It is to serve the general interest of the community
as opposed to the particular interest of the individual. Public purpose, broadly speaking
would include the purpose in which the general interest of the society as opposed to
the particular interest of the individual is directly and vitally concerned. Generally, the
executive would be the best judge to determine whether or not the impugned purpose
is a public purpose. Yet, it is not beyond the purview of judicial scrutiny.” (Emphasis
added).

Compare the view taken by Hashim Yeop A Sani] (as he then was) in Kudasingam
& Anor v Commissioner of Lands, Federal Territory (1982) 1 MLJ 204 where, at page
208H, his Lordship observed: ‘The expression “public purpose” is incapable of a
precise definition. No one in fact has attempted to define it successfully. What all the
text books have done is to suggest the tests to be applied in determining whether a
purpose is a public purpose. Various tests have been suggested. But in my view it is still
best to employ a simple commonsense test, that is, to see whether the purpose serves
the general interest of the community.’

75. (1982) 1 ML]J 204, FC.
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Article 13(1) in my opinion ensures the sanctity of private property. That
clause guarantees the right of any person not to be deprived of his
property save in accordance with law which simply means that no one can
be deprived of his property merely on the orders of the Executive but that
he may be deprived of his property only in accordance with law.

The distinction between ‘deprivation’ and ‘acquisition’ was then ana-
lysed at length when he reasoned out his extremely sound judgment:

To get our perspective right it is necessary to begin with that in considering
Article 13 of our Constitution regard must be had to the distinction
between the provision of clause (1) and clause (2) of that Article. Clause (1)
speaks of ‘deprivation’ and clause (2) speaks of ‘compulsory acquisition or
use’. The corresponding provision in the Indian Constitution although not
identically worded is Article 31. Before the Constitution (Amendment)
Act of 1955 which amended the Indian provision there was no clear
distinction between ‘deprivation’ and ‘acquisition’. Before the amendment
the decisions of the Indian Courts produced at best a state of uncertainties
on the meaning of Article 31 of the Indian Constitution.

It was then made clear that compensation would not be payable in any case
coming under clause (1) of Article 31 not being a case of acquisition or
requisitioning. Thus Basu on Commentary on the Constitution on India,
5th Edn at page 190 says: ‘At the same time, the amendment of 1955 made
it clear that clauses (1) and (2) dealt with two different subjects and that
“acquisition” and “requisitioning” did not come within Clause (1). It
followed therefore that Clause (1) dealt with cases of deprivation of
property otherwise than by acquisition and requisitioning.’

The drafters of the Merdeka Constitution in 1957 in which Article 13 first

appeared must have considered this distinction between ‘deprivation’ and

‘acquisition’ in the Indian Constitution then and they separated the gua-

rantees in clauses (1) and (2) of the Article which in fact cover two separate

constitutional protections. The word ‘law’ followed by the words ‘shall

provide’ in clause (2) can only mean enacted law. What can clearly be drawn

from clause (2) of Article 13 of our Constitution expressly and by necessary

implication are the following constitutional propositions:

(1) Private property can be compulsorily acquired or used (by the
State);

(2)  Private property cannot be so acquired or used except on payment
of adequate compensation; and

(3)  Private property cannot be so acquired or used except by authority
of an enacted law. '
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The study of Article 13 is not complete without considering also the
characterand content of clause (2) of Article 13 and the Land Acquisition
Act, 1960 which flows from that clause. As stated earlier, Article 13 asa
whole preserves the sanctity of private property but clause (2) of that
Article allows certain inroads into that general right. A justification for
the inroads and the rationale in clause (2) is to be found in the doctrine
of salus populi suprema lex — the interests of the public are paramount, and
that private interests may in some circumstances be subordinated to the
higher interests of the public, when the State thinks it is proper to do so.
“The exercise of such power (power of compulsory acquisition of private
property by the State) has been recognized in the jurisprudence of all
ctvilized countries as conditioned by public necessity and payment of
compensation’ so observed by Patanjali Sastri CJ, in State of Bibar v
Kameshwar Singh.”* In Charanjit Lalv Union of India,” BK Mukherjea],
observed as follows: ‘It is a right inherent in every sovereign to take and
appropriate private property belonging to individual citizens for public
use. This right, which is described as eminent domain, in American law,
is like the power of taxation, an offspring of political necessity and it is
supposed to be based upon an implied reservation by Government that
property acquired by its citizens under its protection may be taken or its
use controlled for public benefit irrespective of the wishes of the owner.”

The Land Acquisition Act, 1960 is a consolidation of previous enactments on
compulsory acquisition of land. All these statutes were based on the Indian
precedents. The Indian Lands Act 1894 did not provide for any pre-acquisi-
tion hearing until the amendment made to the Act in 1923 which added the
new section 5A. Thus under the Indian Act before the 1923 amendment the
wishes of the owners of the land acquired were wholly irrelevant as the Act did
not contain any provision for any objection on the part of the owner to the
acquisition itself. This is exactly the case of our Land Acquisition Act, 1960.
Objections are only limited to the amount of compensation and matters
connected therewith. On a proper reading of Article 13(2) of our Constitu-
tion therefore it s my view that a pre-acquisition hearing is not required by
the Constitution either expressly or by implication. What 1s required is a
provision for adequate compensation. The Constitution is the supreme law
of the land and where the Constitution itself does not provide for a right the
court cannot by itself incorporate the right into the Constitution.

76. (1952) AIR 252, SC.
77. (1951) AIR 41, SC.
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The Land Acquisition Act, 1960 is, by itself, a statute which consoli-
dates all the previous enactments on compulsory acquisition of land. This
Act has been designed along the lines of the Indian precedents and it
contains two main topics — the acquisition of private property and the
payment of compensation. The all-encompassing provision of the 1960s
lies within section 3 which enacted as follows:

The State Authority may acquire any land which is needed:

(a) for any public purpose; and

(b) by any person or corporation undertaking a work which in the
opinion of the State Authority is of public utility; or

(c) forthepurposeof miningor for residential, agricultural, commercial
or industrial purposes.

The ‘public purpose’” provision in paragraph (a) of section 3 is a much
wider provision than the ‘public utility’ provision in the subsequent
paragraph (b). Provision (a) deals with the acquisition of private property
by the state authority for a public purpose. The latter provision relates to
the acquisition of private property which is required by an individual or a
corporate body (suchasahousing developer) for the construction of public
utility works. The construction of such public utilities could include access
linkage roads or drainage schemes, telephone and cable trunking, as well as
linkage works for water, gas and electricity supplies. In this instance, the
land acquisition is carried out by the state authority; albeit the construction
of the public utility works on the land or portion of the land so acquired will
be performed by the individual or the corporate body. It must be noted that
only the state authority has the statutory power to acquire private property.
The individual or the corporate body does not.

The purposive provision in section 3(b) was widened further in 1991
when it was amended by the Land Acquisition (Amendment) Act which
came into force on September 13, 1991. The replacement provisions reads:

By any person or corporation for any purpose which in the opinion of the
State Authority is beneficial to the economic development of Malaysia or
any part thereof or to the public generally or any class of the public.

It may thus be observed that the former section 3(b) had restricted the power
of the state authority to acquire alienated land for an individual or a corporate
body foravery limited purpose of constructing utility works of a public nature.
The new section 3(b) has broadened the purposes or needs to include the

78. Forajudicial interpretation of the expression ‘public purpose’, see footnote 74, supra.
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acquisition of any piece or pieces of alienated land which might be required by
any individual or corporate body for the ‘economic development’ of Malay-
sia.”” This new provision is more than sufficient for the state authority to
acquire any alienated land or any part or parts thereof for the individual or
corporate body to develop the acquired land or to construct practically any
structure, including the construction of roads and drainage as well as housing
facilities and amenities either for the economic development of Malaysia or for
the general well-being of the public or any class of the public. Here again, the
state authority and not the individual or corporate body who has been referred
to in section 3(b) may acquire the private property.

To ensure that no aggneved registered proprietor who has been deprived
of ownership and possession of his land can succeed in challenging the validity
of any subsequent disposal or use of or dealing with (such as transferring,
leasing or charging) the acquired land by any individual, corporate body or the
government on whose behalf the land was acquired under section 3 (b), section
68A was also introduced by the Land Acquisition (Amendment) Act, 1991 to
plug this possible loophole. This additional provision enacts as follows:

Where any land has been acquired under this Act, whether before or after
the commencement of this section, no subsequent disposal or use of, or
dealing with, the land, whether by the State Authority or by the Govern-
ment, person or corporation on whose behalf the Jand was acquired, shall
invalidate the acquisition of the land.

A case in point involves the compulsory acquisition of a rubber estate in the
vicinity of Bukit Kiara, Kuala Lumpur, for the development of a Muslim
cemetery. However, the acquired land was subsequently sold to a foreign
company to be developed into a golf course. The foreign company then disposed
of the land to a Malaysian company via the transfer of shares in the foreign
company. This disposal may not be successfully challenged by the original
aggrieved proprietor by virtue of section 68 A which has retrospective effect. The
only redress open to the aggrieved proprietor is to challenge the quantum of
compensation® awarded. He cannot even possibly succeed in challenging the
purpose of the acquisition because section 8(3) has provided that:

79.  Honan Plantations Sdn Bbd v Kerajaan Negeri Jobor & Ors (1996) 4 CLJ 373, HC.

80. Itis not within the scope of this paper to discuss the second topic of land acquisition
which deals with the question of adequate compensation. However, for further
reading, see Salleh Buang: ‘Compulsory Land Acquisition’ and Jain & Grace Xavier’s
article: ‘Compulsory Acquisition of Land in Malaysia (Pt 1)’ (1996) 2 ML] xxix and Pt
IT (1996) 2 ML]J xlix.
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A declaration in Form D shall be conclusive evidence that all the
scheduled land referred to therein is needed for the purpose speci-
fied therein.®!

The Land Acquisition Act, via section 37, makes provisions to enable a
landowner to object to an award of compensation made in his favour upon the
acquisition of his alienated land. While the right to make an objection is given
by section 37 of the Act, the manner of making an objection to the compen-
sationawarded is governed by section 38. In Zainal Abidin Yaakub v Pentadbir
Tanah Daerah Melaka Tengah,* the High Court held, inter alia, that:

A landowner must first comply with the conditions in section 37(1)
of the Act before he can make an objection as authorised by section
38 of the Act. Failure to comply with the conditions would mean that
the Collector would not be able to refer the objection to the Court
and even if he does so, the Court will not have the jurisdiction to
entertain the objection.

By virtue of section 30(b) of the Act, any person who has received any
payment of any amount awarded otherwise than under protest shall not
be entitled to require that his claim be referred to the Court under section
37 of the Act. This section is mandatory in nature and goes to the root of
a person’s entitlement to make an objection to an award. It is therefore
clear that once payment has been accepted otherwise than under protest,
then the prohibition contained in section 30(b) of the Act will be
activated and in consequence thereof, such a landowner will not be
entitled to change his mind and require that his claim be referred to the
Court under section 38 of the Act. In the event, the question of
enlargement of time to make an objection does not arise for the simple
reason that the right to object does not exist.

Per curtam:

The rationale behind section 30(b) of the Act is that once a person has
received an award without protest, he is estopped from protesting later

81. For the circumstances when the courts can treat a declaration in Form D as a nullity,
see the judgment of the Privy Council in Syed Omar bin Abdul Rabman Taha Alsagoff
& Anorv The Government of the State of Johore (1979) 1 MLJ 49, PC. See also Yew Lean
Finance Development (M) Sdn Bhd v Director of Lands & Mines, Penang (1977) 2 MLJ
45, OCJ.

82. (1997) 1 CLJ Supp 89, 90f-i, HC
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based on the doctrine of estoppel. A person cannot say at one time that
a transaction is valid and thereby obtain some advantage, to which he
could only be entitled on the footing that it is valid, and then turn round
and say itis void for the purpose of securing some otheradvantage. That
is to approbate and reprobate the transaction.

Legal framework to expedite issuance of
certificates of fitness and strata titles

This section examines the existing legal framework which may cause
some delay in the issuance of certificates of fitness for occupation as
well as strata titles although the two subject matters are not interre-
lated. In the course of analysis of the legal framework, suggestions for
speedier issuance of such certificates and strata titles are proposed for
the appropriate authority to consider.

Certificate of fitness for occupation

Certificates of fitness for occupation are quite different from certificates of
completion. The former deals with the issue of whether or not a newly
constructed housing accommodation is safe for human habitation. The
latter concerns with the completion of each stage of construction of the
housing accommodation as specified in Item 2 of the Third Schedule of
Payment.® Such stage certificates of completion will culminate in the
issuance of a certificate of ‘practical’ completion by the developer’s project
architect or engineer when the housing accommodation has been cons-
tructed but has yet to be examined by the local authority and certified fit for
occupation. At this practical completion stage, the physical construction
works of the housing accommodation have been completed but the pur-
chaser is not entitled to occupy the new house or flat as yet.*

The reasons for this temporary inhibition are clear. First, clause 21 of
the standard contract of sale prescribed by regulation 11 of the Housing
Developers (Control and Licensing) Regulations, 1989 expressly prohibits

83. Clause 4(2) of the standardised contract of sale in the form of Schedule G or Schedule
H stipulates: ‘Every notice referred to in the Third Schedule requesting for payment
shall be supported by a certificate signed by the Vendor’s Architect or Engineer in
charge of the housing development and every such certificate so signed shall be proof
of the fact that the works therein referred to have been completed.”

84. See a discussion on this point in SY Kok’s articles which have been listed in footnote
67, supra.
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any occupation of the new housing accommodation during this practical
completion stage. This clause stipulates that:

(1) Upon the issuance of a Certificate (of practical completion) by the
Vendor’s (developer’s) Architect certifying that the construction of
the said Building has been duly completed and water and electricity
supply (‘has been connected’/’are ready for connection’)® to the said
Buildingand the Vendor has applied for the issuance of the Certificate
of Fitness for Occupation from the Appropriate Authority and the
Purchaser having paid all monies payable under clause 4(1) in accord-
ance with the Third Schedule and all other monies due under this
Agreement and the Purchaser having performed and observed all the
terms and covenants on his part under this Agreement the Vendor
shall let the Purchaser into possession of the said Property:

Provided that such possession shall not give the Purchaser
the right to occupy and the Purchaser shall not occupy the said
Property until such time as the Certificate of Fitness for Occupa-
tion for the said Building is issued.

(2) Upon the expiry of 14 days from the date of a notice from the
Vendor requesting the Purchaser to take possession of the said
Property whether or not the Purchaser has actually entered into
possession or occupation of the said Property, the Purchaser shall be
deemed to have taken delivery of vacant possession.

Secondly, any new housing accommodation cannot be occupied unless
several departments in the local authority have conducted various checks to
ensure that the building is structurally sound and the electrical wiring has
been properly installed and is relatively safe for use. Checks are also
required to ensure that the housing developer has constructed the
infrastructural works in accordance with approved plans before uncondi-
tional certificates of fitness for occupation are issued by the local authority.
No project architect or engineer is authorised by law to issue such a

85. The interpretation of the old phrase ‘has been connected’ has caused so much
confusion among ill-advised purchasers that, on August 1, 1994, this phrase was
amended by the Housing Developers (Control and Licensing) (Amendment) Regu-
lations 1994 to read as: ‘are ready for connection’. This amendment is in line with this
writer’s interpretation in his articles: ‘Does Delivery of Vacant Possession include the
Energizing of Water and Electricity Supplies?” (1993) 4 CL] ix and ‘Its Sequel’ (1994)
4 CLJ xxili: see footnote 67, supra. See also Salmahb Bte Sulaiman & Anor (Administratrices
of the estate of Abmad bin Ibrahim, deceased) v Metroplex Development Sdn Bhd (1997)
I ML] 369, CA.
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certificate of fitness, whether conditional or unconditional. Furthermore,
no certificate of fitness may be issued by the local authority unless and until
the newly completed housing accommodation has been inspected and
favourable reports prepared by the inspectors from various departments
such as waterworks, health, public works, drainage and irrigation, fire
services, National Electricity Board and the local council.
This practical completion stage, therefore, serves two main purposes:
® Firstly, it acts as a yardstick for measuring the last day of the construc-
tion period; namely, for determining, via the deeming provisions
contained in clause 21(2), whether or not the date of handing over
vacant possession has exceeded the 24 or 36 calendar months’ period
and consequently, triggering off the developer’s liability to pay liqui-
dated damages at the rate of 10 per cent on the purchase price; and
® Sccondly, it discharges the developer from liability for any loss if
the water and electricity fittings (such as water taps and pipes and
electrical power points, switches, MCB boxes and meters) should
be stolen from the completed housing accommodation after the
date when vacant possession has either been taken over by the
purchaser concerned or has been deemed by clause 21(2) to have
been handed over to the purchaser.®
Itis ridiculous forill-advised purchasers, at the practical completion stage,
to demand from developers the installation of meters and the activation of
water and electricity supplies. This controversial issue surfaced again in Salmah
bte Sulaiman & Anor (Administratrices of the estate of Abmad bin Ibrabim,
deceased) v Metroplex Development Sdn Bhd.* In this 1997 case, the appellants/
purchasers were the administratrices of the estate of the deceased who, during
his lifetime, had purchased a house in Ampang on April 4, 1981. Vacant
possession was agreed to be delivered by the respondent/defendant, a licensed
housing developer, on October 3, 1982. Aftera delay of more than five months
commencing from October 3, 1982 the house keys were delivered on March
31,1983. Waterand electricity supplies were activated on January 25, 1985. The

86. The highly relevant provisions contained in clause 21(2) of the standard contract of
sale were not even submitted by learned counsel for the court’s consideration in
Syarikar Lean Hup case and Voon Keng & 61 Ors case. Consequently, it is submitted
with respect, that the learned judges could not be faulted for delivering such one-sided
judgments. Compare those cases with the Court of Appeal casc of Salmah bte Sulaiman
& Anor (Administratrices of the estate of Abmad bin Ibrahim, deceased) v Metroplex
Development Sdn Bhd (1997) 1 ML] 369, CA.

87. (1997) 1 MLJ 369, CA.
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legal issue before the Court of Appeal was whether the errant developer was
liable for late delivery of the house from October 4, 1982 to January 25, 1985
as was alleged by the appellants/purchasers or for a much shorter period of up
to March 31, 1983 as was contended quite naturally by counsel for the
respondent/defendant. The question for the court to determine was whether
ornot,at the time of delivery of vacant possession which took place just shortly
after practical completion, the water and electricity meters must be installed to
ensure smooth supplies of water and electricity to the housing accommoda-
tion.

The sessions court judge decided that damages for late delivery
were to be calculated from October 3, 1982 to March 31, 1983 notwith-
standing that water and electricity supplies could only be installed on
January 25, 1985. Impliedly, the judge held the view that at the time of
delivery of vacant possession, it was not the duty of the developer to
connect the water and electricity meters and ensure their supplies
therein. The judgments in the Syarikatr Lean Hup case and the Voon
Keng & 61 Ors case were apparently not followed by the sessions court.
The appellants/purchasers appealed to the High Court. In dismissing
the appeal, Siti Norma Yaacob ] (as she then was) opined.®

As at March 31, 1983, when vacant possession was delivered by the
respondent, the notice was accompanied by the architect’s certificate
of completion which is prima facie evidence that the construction of
the house has been completed and that the respondent had connected
the external water and electricity mains to the internal electricity and
water mains. There is no evidence to show otherwise although as at
March 31, 1983, the house was not yet supplied with water and
electricity. As the supply of such amenities is not the responsibility
of the respondent (developer), I consider that delivery of vacant
possession had been validly effected on March 31, 1983, for as at that
date, the respondent had fulfilled all their statutory and contractual
obligations both under the Rules and under the agreement. The fact
that water and electricity were supplied very much later is due very
much to the delay of the relevant authorities, for which the respond-
ent cannot be faulted and for which they had been exempted by clause
18 of the agreement. On that finding, T have no reason to disturb the
decision of the sessions court and I had accordingly dismissed the
appellants” appeal with costs.

88. (1994) 3 AMR 2514 at 2517, HC
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On appeal to the Court of Appeal, the court departed from a string of
contlicting decisions, including the opposite judgment of the Federal Court in
the Syarikat Lean Hup case and held that the obligation of the respondent/
developer after the practical completion stage but prior to the issuance of the
relevant certificate of fitness for occupation was only to connect the waterand
electricity mains to the internal water and electricity mains without the
necessity to activate them. Thus, it was not the duty of the respondent/
developer to supply the flow of water and electricity at the stage when vacant
possession is delivered or is deemed to have been delivered. During the appeal,
the appellants/purchasers contended that under clause 18 of the purchase
agreement, vacant possession of the house could only be delivered when there
was flow of waterand electricity into the house and that electricity was supplied
to the house only in February 1985 and water was supplied in January 1985. But
this submission, attractive as it might be and most appealing to all ill-advised
purchasers, did not go down well with the Court of Appeal. Zakaria Yatim
JCA, in a very sound judgment, said:*

[t is now necessary to examine the relevant provision of the law and the
relevant clause in the agreement. Rule 12(I)(1) of the Housing Develop-
ers (Control and Licensing) Rules 1970 (‘the rule’) states as follows: ‘(1)
Provisions binding on the licensed housing developer that he shall at his
own costs and expenses cause the connection of electricity, water and
sewerage mains of the Appropriate Authority or public authority with
the internal electricity, water and sewerage mains of the housing accom-
modation erected for the purchaser.”

We agree with Siti Norma Yaakob ] that the rule speaks of connection of
the electrical and water mains and that the respondent’s (developer’s)
obligation was only to connect the electricity and water mains to the
internal electricity and water mains and not to supply the flow of water
and electricity.

The Court of Appeal then examined the contractual provisions in clause
18and opined that the clause was consistent with rule 12(I) (1) and continued:*

The clause explicitly provides that the developer shall not be responsible
or liable for any delay on the part of the relevant authorities to supply
water and electricity. We agree that vacant possession was delivered to
the appellants on 31 March 1983.

89. (1997) 1 MLJ 369 at 372D, CA.
90. Tbid, at 3721.
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In our view, the rule and clause 18 of the agreement clearly state that the
duty of the developer is only to connect the electricity and water mains
to the internal mains. The supply of water and electricity are the respon-
sibility of the relevant authorities.

The delay in the issuance of certificates of fitness for occupation by
the local authority has been the bane of the housing industry. Delay in
inspecting the house after the practical completion stage by the various
departments will consequently cause delay in the installation of water
and electricity meters. Such a delay will undoubtedly result in more
delay in the issuance of certificates of fitness and purchasers will,
undoubtedly, be unable to occupy their new houses or flats.” It is to be
hoped that this situation will improve and eventually certificates of
fitness for occupation could be issued within 30 days from the date of
practical completion. One suggestion is to empower the Controller of
Housing with new regulations to utilise the Housing Development
Account of any errant developer to meet the cost of any rectification
works required by the local authority instead of having the local
authority withholding the issuance of certificates of fitness until the
rectification works have been carried out.

Lastly, something must be mentioned about the shortage of water
or electricity meters. Without the availability of such meters, there will
be no flow of water and electricity to the newly constructed house or
flat. Such shortages can render the housing accommodation unfit for
human habitation and disgruntled purchasers can end up blaming the
developer for the delay in occupying the housing accommodation.
However, when this occurs, the blame should fall on the local authority
who failed to ensure the adequate stock of such meters after approving
the development of housing projects. Until the arrival of the meters,
perhaps the water and electrical terminals could be joined temporarily
by water pipes and electrical wires so as to enable innocent purchasers
to occupy their homes.

91.  Onthe question of ‘delay’ by public servants, the Federal Court had this to say:“...that
promptness in approval enables purchasers to acquire property and homes at more or
less current prices, that delay in approval, on the other hand, apart from causing
dissatisfaction and breeding corruption, leads to delay in completion of projects and
forces purchasers to pay prices swollen over time by inflation and hinders national
development.” Per Suffian LP, delivering the judgment of the Federal Court in
Pengarab Tanah Dan Galian, Wilayah Persekutuan v Sri Lempah Enterprise Sdn Bhd
(1979) 1 MLJ 135 at 146F, FC.
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Issuance of qualified and final strata titles

The delay in the issuance of strata titles is a major issue of high-rise development.
The delay results partly because of human factors and partly because of existing
strata laws. Section 16 of the Strata Titles Act, 1985,” together with section 14
thereof, provide the machinery for the preparation, registration and issuance of
strata titles. However, the time for applying for strata titles is governed by
different provisions such as section 8 of the Strata Titles Act. This section has to
be read in conjunction with sections 6, 7,9, 10, 12 and 13. Section 6 sets out the
basic conditions to be met before any high-rise building could be subdivided into
strata parcels, accessory parcels and common property and for the ultimate
issuance of strata titles thereto.”” Section 7 identifies the person or corporate
body who may or may not apply for strata titles in respect of a multi-storey
building which qualifies for subdivision and will be subdivided by the state
Director of Lands and Mines. Section 9 lists out the various items and conditions
which must be complied or met with by the applicant before the application for
subdivision of the multi-storey building may be considered by the Director of
Lands and Mines. Section 10 ensures that every application is made in the
statutory prescribed form and annexed with the required enclosures, including
the approved building plans and the applicant’s proposed strata plan comprising
a location plan and a floor plan certified by a land surveyor.

However, the duration required for the issuance of strata titles is
governed to a certain extent by section 8 of the Strata Titles Act as follows:

(1) The proprietor of any alienated land on which there is a completed
building capable of being subdivided under section 6 shall, within
the period specified in subsection (2), apply in accordance with
section 10 for the subdivision of the building if at any time he has
sold or agreed to sell any parcel in such building to any person.

The first principle of strata law to emerge from this subsection is that no
registered proprietor of any alienated land is required to apply for strata titles
ithe has notsold any strata parcel which s situated in his multi-storey building.
But he may voluntarily do so without even securing a sale or if he has leased all

92. Act 318 of 1985, came into force on June 1, 1985.

93. Section 14 of the STA provides: ‘Upon receiving from the Director of Survey the
documents referred to in paragraph (e) of subsection (1) of section 13, and upon being
informed by the Land Administrator that the fees for preparation and registration of
strata titles have been paid, the Director shall direct the Registrar to openabook of the
strataregister in accordance with the provisions of section 15 and prepare, register and
issue strata titles in accordance with the provisions of section 16.’
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or some of the strata parcels. However, from the moment thata sale of a strata
parcel has taken place, the multi-storey building within which the strata parcel
is situated must then be subdivided. This requirement ensures that a strata title
will be issued and subsequently transferred to the purchaser concerned. Any
sale of a strata parcel will, therefore, entail a compulsory application to the
relevant Land Administrator® for the multi-storey building to be subdivided
and for the subsequent issuance of strata titles.

Unfortunately, the delay is caused by section 8(1) which talks of a
‘completed’ multi-storey building and also by clause 22(1) in the standard
contract of sale in Schedule H of the Housing Developers (Control and
Licensing) Regulations, 1989 which explicitly allows any developer to com-
plete the construction of a strata parcel during a span of 36 calendar months
from the date of the contract of sale. Thereafter, the developer has an average
period of six months to submit his application for subdivision and the issuance
of stratatitles.” Uponreceipt of the developer’sapplication, the Land Adminis-
trator needs time to process the application® before forwarding it to the
Director of Lands and Mines for approval or rejection.” The Director is the
sole authority vested with the statutory power to approve or reject such an
application. The Land Administrator, being a processing authority in this
respect, has no similar power either to approve or reject the application.

However, the approval of an application for subdivision of any high-
rise building by the Director of Lands and Mines does not mean the end of
along process for the issuance of strata titles. There are further steps to be
complied with. For instance, under the existing strata law, the Director
must, after approving the application, transmit to the Director of Survey
the approved application and the accompanying documents.”® At the same

94. See section 10(1) and Form 1 of the STA, 1985.
95. See section 8(2)(a) or, as the case may be, section 8(2) (b)of the STA, 1985.

96. Generally, section 10 requires the Land Administrator to ensure that the application
is made in Form 1, the prescribed application fees have been paid and the prescribed
accompanying documents such as the building plans, the location and storey plans
etcetera are in order before transmitting them to the director for the latter’s consid-
eration together with his recommendations for approval or rejection.

97. Section 10(10) of the STA, 1985. The statutory powers of the Director of Lands and
Mines in relation to an application for subdivision and issuance of strata titles lie in
section 12 which enacts: ‘On receiving any application made under section 10, the
Director shall (a) approve the subdivision if it appears to him that the conditions
specified in section 9 are satisfied; and (b) in any other case, reject the application.’

98. Section 12(2)(a) of the STA, 1985.
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time, the Director must notify the Land Administrator of the approval and
direct him to collect from the proprietor fees as notified by the Director of
Survey under subsection (9) of section 10 and fees for the preparation and
registration of strata titles.”

From then on, the Director of Survey will take over the orchestration
of the titles issuance. Under section 13(1) of the Strata Titles Act, 1985 the
Director of Survey has to prepare a ‘certified” strata plan to be based from
the applicant’s ‘proposed’ strata plan which comprises of the location and
tloor plans and with such modifications as the Director of Survey may
consider necessary.'®Itis surprising to note that if modifications have been
made by the Director of Survey, he is not obliged to forward a copy of the
modified strata plan to the applicant. The former only needs to send a copy
of the ‘certified’ strata plan to the Registrar of Titles under paragraph (c) of
section 13(1) and copies to the Director under paragraph (e). Would this
lack of communication mean that the successful applicant can construct the
high-rise building in accordance with the approved building plans minus
the modifications, if any? Notwithstanding this observation, the time
required to prepare the ‘certified’ strata plan could take a minimum period
of three months before the Registrar of Titles could organise the titles
1ssuance under sections 14, 15 and 16 of the Strata Titles Act, 1985. The
opening of a ‘book of the strata register’ and the preparation, registration
and issuance of the individual strata titles may take six months. Allinall, a
total minimum period of perhaps 54 months will be needed before the
relevant strata titles will see the light of day.

To shorten the statutory time before strata titles could be issued,
this writer has, in 1991, mooted the idea of ‘qualified strata titles’ and
‘final strata titles’®" at a national conference on the housing industry
organised by the Institute of Strategic and International Studies (ISIS)
Malaysia. Instead of waiting for 36 calendar months for the high-rise
building to be constructed, before an application for subdivision of the
building and the issuance of strata titles can be processed, it was
suggested that the application should be allowed to be made upstream
in unison with the construction of the building. On processing and
approval of the application, ‘qualified strata titles’ must be issued

99. Section 12(2)(b) of the STA, 1985.
100. Section 13(1)(a) of the STA, 1985.

101. See SY Kok’s article: ‘A Review of Loan Agreements and Deeds of Assignment under
the Malaysian Torrens System’ (1994) 2 CLJ xxxv at xlvi.
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within three months thereafter notwithstanding that the relevant build-
ing is still under construction in accordance with the approved building
plans. This will cut down a lot of unnecessary time currently prescribed
by statute for the long process of issuance of strata titles.

When the multi-storey building has been constructed in strict compli-
ance with the approved building plans and an unconditional certificate of
fitness for occupation has been issued by the local authority, the Director
of Lands and Mines may then instruct the Registrar of Titles to replace the
‘qualified strata titles” with permanent ‘final strata titles’. In this manner,
the time required to issue strata titles can be drastically cut down. With the
earlier availability of strata titles, there will be no further necessity for the
current use of deeds of assignment absolute instead of the proper use of
deeds of assignment by way of a first charge or, as the case may be, by way
of a second charge, etc.'®

Perhaps it may be appropriate at this juncture to comment on the
‘sinking fund’ associated with high-rise development. Section 46 of the
Strata Titles Act, 1985 which has termed such a fund as ‘special account’
stipulates that:

The management corporation shall maintain a special account in which
shall be paid such portion of the contribution to the management fund
as may be from time to time determined by special resolution for the
purposes of meeting its actual or expected liabilities in respect of the
following matters:

(a) for painting or repainting any part of the common property which
is a building or other structure;

(b) for the acquisition of any movable property for use in relation with
the common property;

(c) fortherenewal or replacement of any fixtures or fittings comprised
in any common property and any movable property vested in the
body corporate; and

(d) for any other expenditure not being expenditure incurred under
subsection (5) of section 43 to meet a liability for maintenance or for
settling any defaults in payment by a proprietor.’

102. See SY Kok’s review of the current improper adoption of the deeds of assignment
absolute to secure loans in his article: ‘A Review of Loan Agreements and Deeds of
Assignment under the Malaysian Torrens System’ (1994) 2 CLJ xxxv. See also the
wrong interpretation of a footnote in this article by the Tax Commissioners in DGIR
v DDHOBD (1996) 1 BL] 125 at 132a.
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This section states that the proprietors of strata parcels must contribute
to the management fund which has to be set up by the management corpora-
tion. The fund can only be used for all or any of the purposes set forth in
paragraphs (a) to (d). Hefty repair or replacement bills have to be paid in the
event of severe leakage in swimming pools or serious breakdowns of service
lifts which happen to occur outside the defect liability period of 18 calendar
months. To have sufficient funds to rectify such costly eventualities, it may
perhaps be necessary to amend the standard contract of sale to include an
additional liability where purchasers should be required to contribute monthly
sums towards the management fund commencing one calendar month follow-
ing the date of issuance of an unconditional certificate of fitness for occupation
in respect of the high-rise building instead of waiting for the book of strata
register to be opened before making such contributions as is now practised.
Furthermore, any subsequent purchasers of the remaining unsold units must
be made liable to contribute to the ‘sinking fund’ for the same duration of time
to ensure that all contributions are fair and equitable.

Legal framework for housing finance
Freedom of contract

Apart from enacting certain limited provisions which regulate the
post-registration relationship between chargors and registered
chargees,'® Parliament has recognised and preserved the sanctity of
freedom to contract so well-entrenched in the English common law -
that parties are free to contract as they may see fit.!® This question of
freedom of contract was discussed in 1883 by the House of Lords in
an old English case of The Manchester, Sheffield and Lincolnshire
Railway Company v H W Brown.'® It was also raised in Printing and

Numerical Registering Company v Sampson,'* where the Master of the
Rolls, Sir G Jessel, observed:

103. See the National Land Code 1965, Part Sixteen on ‘Charges and Liens’.

104. Suisse Atlantique Societe D’Armement Maritime SAv NV Rotterdamsche Kolen Centrale
(1967) AC361at399D, HL(E). Referred to in Wong Lang Hungv National Employees’
Mutual General Insurance Associated Ltd (1972) 2 ML] 191, OCJ; The Attorney-
General of Singaporev Wong Wai Cheng (1980) 1 MLJ 131, CA;and Talam Leasing Sdn
Bbd v Batu Wong Koon Sdn Bhd & 6 Ors (1988) 1 CLJ 702, HC.

105. (1883) 8 App. Cas. 703, HL(E).
106. (1875) LR 19 Eq. 462 at 465.

CAGAMAS Book_201-400.indd 364 3/3/14 7:05 PM



Legal and Administrative Framework for Housing Development and Finance: 365
The Legislative Viewpoint

It must not be forgotten that you are not to extend arbitrarily those
rules which say that a given contract is void as being against public
policy, because if there is one thing which more than another public
policy requiresitis that men of full age and competent understanding
shall have the utmost liberty of contracting, and that their contracts
when entered into freely and voluntarily'”” shall be held sacred and
shall be enforced by Courts of justice. Therefore, you have this
paramount public policy to consider — that you are not lightly to
interfere with this freedom of contract.

Similar judicial sentiments have been expressed in the local courts. In
a Supreme Court case of Seet Chuan Seng & Anor v Tee Yib Jia Foods
Manufacturing Pte Ltd,'™ Eusoff Chin SCJ, when delivering a dissenting
judgment, said:

Itis not the function of the court to make the contract for the contracting
parties. It is also not the function of the court to improve the contract
which the parties have negotiated and made for themselves, however
desirable the improvement might be. In Trollope & Colls Ltd. v North
West Metropolitan Regional Hospital Board,'” the House of Lords held
thatanunexpressed term could only be implied if the court found that the
parties must have intended that term to form part of their contract. Lord
Pearson in that case said, at p 268:
“The court’s function is to interpret and apply the contract
which the parties have made for themselves. If the express
terms are perfectly clear and free from ambiguity, there is no
choice to be made between different possible meanings: the
clear terms must be applied even if the court thinks some other
terms would have been more suitable. An unexpressed term can
be implied if and only if the court finds that the parties must
have intended that term to form part of their contract: it is not
enough for the court to find that such a term would have been
adopted by the parties as reasonable men if it had been sug-
gested to them: it must have been a term that went without
saying, a term necessary to give business efficiency to the

107. The question of whether or nota contract has been entered into freely and voluntarily
was dealt with by Lord Bramwell in The Manchester, Sheffield and Lincolnshire Railway
Company v H W Brown (1883) 8 App Cas 703 at 719, HL(E).

108. (1994) 2 ML] 771 at 788, SC.
109. (1973) 2 All ER 260; (1973) 1 WLR 601, HL(E).
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contract, a term which, although tacit, formed part of the
contract which the parties made for themselves.’

A similar view was expressed by the Court of Appeal in the case of Charles
Grenier Sdn Bhd v Lan Wing Hong"'® where Gopal Sri Ram JCA said:

The law leans in favour of upholding bargains and not in striking
them down willy-nilly, and its declared policy finds expression in the
speech of Lord Wright in Hillas & Co v Arcos Ltd (1932) All ER Rep
494 where he said:
‘Businessmen often record the most important agreements
in crude and summary fashion; modes of expression suffi-
cient and clear to them in the course of their business may
appear to those unfamiliar with the business far from com-
plete or precise. It is, accordingly, the duty of the court to
construe such documents fairly and broadly, without being
too astute or subtle in finding defects; but, on the contrary,
the court should seek to apply the old maxim of English law,
verba ita sunt intelligenda ut res magis valeat quam pereat.'"!
That maxim, however, does not mean that the court is to
make a contract for the parties, or to go outside the words
they have used, except in so far as there are appropriate
implications of law, as, for instance, the implication of what
1s just and reasonable to be ascertained by the court as
matter of machinery where the contractual intention is clear
but the contract is silent on some detail.’

This principle applies not only to documents drafted by laymen, but also
to those prepared by lawyers (see Australian Broadcasting Commission v
Australasian Performing Right Association Ltd (1973) 129 CLR 99).

Instruments of Torrens charge

Registration of instrument of Torrens charge

Apart from the freedom of contract, the legal framework for housing
finance is confined to instruments of charge in instances where alien-
ated lands issued with individual land titles are offered as securities for

110. (1996) 3 MLJ 327, 335E-I; (1997) 1 CLJ 625, 633g-634b; CA.

111. This maxim means that words are to be understood so that the object may be carried
out and not fail.
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the repayment of housing loans or banking facilities.!'? Prior to the
registration of the instruments of charge by the Registrar of Titles or,
as the case may be, by the Land Administrator,'” such instruments are
founded on contract.'"* They will bind only the parties to the instru-
ments of dealing in land under the doctrine of privity of contract.
Strangers to such instruments are not bound.

However, when properly created instruments of charge have
been duly registered by the relevant registration authorities, they
become Torrens charges. By virtue of such registration, the regis-
tered charges also bind the world at large. They are then known as
registered encumbrances since they are carved out of the respective
registered land titles.'®> Only registered proprietors can encumber
their alienated land; strangers may not because the latter would lack
the legal capacities to do so. Neither may the state authority encum-
ber state land. On the nature of registered encumbrances, Lord
Diplock, ina Privy Council case of Damodaran v Choe Kuan Him,'*
had this to say:

Interests in land, short of proprietorship, which are capable of being
registered are leases, charges and easements. If registered they would
amount to encumbrances within the meaning of a covenant against
encumbrances; but unless registered they do not derogate from the
unencumbered title of the registered proprietor of the land.

112. In cases where the landed properties or strata parcels have not, as yet, been issued with
the respective qualificd or strata titles by the Registrar of Titles, the use of loan
agreements and deeds of assignment absolute as security documents has been rampant
over the years: see SY Kok’s criticism of the usage of deeds of assignment absolute in
his article: ‘A Review of Loan Agreements and Deeds of Assignment under the
Malaysian Torrens System’ (1994) 2 CLJ xxxv

113. Alienated land which is held under Mukim titles come within the jurisdiction of the
Land Administrator.

114. In Loke Yew v Port Swettenbam Rubber Co Ltd (1913} AC 491, Lord Moulton of the
Privy Council, when commenting on the former section 4 of the Registration of Titles
Regulation, 1891 (which is similar to the current section 206(1)(b) of the National
Land Code, 1965) said: ... no instrument (of dealing in land) is effective to convey any
estate in land unless it is registered, and therefore the effect of the instrument rested
In contract until registration.’

115. See SY Kok’s article: “The Concept of Encumbrances under the Modified Malaysian
Torrens System” (1995) 1 CLJ clxiii.

116. {1980) AC 497 at 503B-C, PC.
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Therefore, under the Torrens law, registration is the cornerstone of its
system.'"” The state’s magical act of registration separates pre-registration land
law concepts from post-registration concepts."® In particular, it sets apart
‘registrable interest’" inland from ‘registered interest’ in land.'* While section
241(1) of the National Land Code, 1965 reaffirms one of the incidents of
ownership of alienated land - namely, the power of charging one’s land - yet
section 241(2) restricts the purposes of creating Torrens charges to those
whichhave been specified therein, including the charging of land as security for
the repayment of housing loans. Furthermore, statutory provisions have been
enacted to ensure thatinstruments of charge are prepared under the prescribed
Form 16A or Form 16B, as the case may be. An instrument of charge in the
prescribed form, in order to be effective to bind not only the contractual parties
thereto but also strangers and the world at large, must first of all be registered
in the landregistry or land office.” In the recent case of Keng Soon Finance Bhd
v MK Retnam Holdings Sdn Bhd (Bhagat Singh s/o Surian Singh & Ors,
Interveners)'?the High Court, after concluding that a registered charge
created by an unlicensed housing developer is not only void ab initio but is also

117. Dr Ti Teow Siew & Orsv Pendaftar Geran-Geran Tanah Negeri Selangor (1982) 1 ML
38 at 39A, HC.

118. In Abdul Rahim bin Syed Mohd v Ramakrishnan Kandasamy (Wan Abmad Azlan bin
Wan Majid & Anor, Interveners) and another action (1996) 3 ML]J 385, 397F, the High
Court opined that ‘(i)t is also often overlooked that though the Torrens system is
applicable in Malaysia, the National Land Code 1965 — the principal legislation
applicable in Malaysia relating to land matters — only deals with the post-contract
position pertaining to the sale of land.” However, it is unclear whether the root words
‘post-contract position’ refers to the intermediate stage when instruments of dealings
in land have been executed by the registered proprietors concerned but for one reason
or another, they have not, as yet, been presented for registration or refers to, in most
likelihood, to the registration stage of the local conveyancing practice.

119. This localised concept of ‘registrable interest’ in alienated land has not been defined
nor analysed by the courts, academic cxperts specialising in land law or textbook
writers. However, SY Kok has analysed and defined this terminology in his articles:
‘Equity in Malaysian Land Law’ (1994) 3 MLJ clvii & cexii; (1996) April MSL] 66-127
and ‘A Review of the Court of Appeal Case of Luggage Distributors (M) Sdn Bhd’
(1995) 2 MLJ cxxv.

120. See SY Kok’s articles which have been referred to in footnote 120, supra.

121. Section 243 of the NLC, 1965 states as follows: ‘Every charge created under this Act
shall take effect upon registration so as to render the land or lease in question liable as
security in accordance with the provisions thereof, express or implied.”

122. (1996) 2 MLJ 431, 452D-F; (1996) 4 CLJ 52, 72¢-f; HC.
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illegal for infringing the Housing Developers (Control and Licensing) Rules
1970, tendered an inchoate ratio decidendi when the court said:

The plaintiff (Keng Soon Finance Bhd), as intended chargee, could not

receive such a security because it had:

(a) nodeveloper’slicence to provide money for housing development; and

(b) no powers to provide finance for such an unlicensed business of the
housing development by the unlicensed housing developer.

Consequently, the purported charge was a nullity and was incapable of
being registered to create any security over the land’s 59 lots.

While paragraph (a) in theaforesaidratio decidendi of the Keng Soon Finance
Bhd case does notappear to be coherent, likewise paragraph (b) in the judgment
does not seem to be any clearer. Does it mean that no chargee may accept avalid
charge if the developer/chargor happens to be unlicensed in his business of
housing development? Conversely, does the court intend to mean that the non-
1ssuance of adeveloper’s licence under the provisions of the Housing Developers
(Control and Licensing) Act, 1966 will bar the unlicensed developer/registered
proprietor from creating a charge over his/its alienated land? If the question is in
the affirmative, then this implied principle of land law is merely judge-made
because, itis respectfully submitted, there are no provisions in the National Land
Code, 1965 which will curb the registered proprietor’s incident of ownership,
including the right to create Torrens charges over his alienated land, in this
particular manner as suggested by the court.

Creation of Torrens charge in accordance with existing laws

The creation of a Torrens charge, apart from the mandatory requirement of
its registration under Torrens law, must be prepared in the prescribed
statutory formand duly executed and attestated.'” In addition, the creation
must not infringe any other existing law.'* The registered proprietor’s
power to create Torrens charges over his alienated land may be prohibited

123. In Harta Empar Sdn Bbhd v Koperasi Rakyat Berbad (1997) 2 CLJ 94 99d-101a; (1997)
2 AMR 1521 1525-1527; the Court of Appeal went through meticulously sections
241(1), 241(3), 242, 243, 292(